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\ JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Division 
Trl [ Filed April 12, 1954] 


- JOSEPH S. GULLO 
3006 Gainesville St., S.E. 
2 _ Washington, D. C. 


Plaintiff 


. vs. 


Veterans Cooperative Housing Assn Civil No. 1522-54 


» A Corporation 
30th Street and Naylor Road, S.E. 
Washington, D. C. 


) 

) 

) 

) 

) 

a 

) 

) 

) 

And ) 

W. Henry Hill ) 
30th Street and Naylor Road, S.E. ) 
Washington, D. C. ) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Arthur E. Hacking 
2832 - 31st Street, S. E. 
Washington, D. C. 


Francis W. McInerny 
2811 Terrace Road, S. E. 
Washington, D.C. 


William E. Odom 
3008 Gainesville Street, S. E. 
Washington, D. C. 


Defendants 


COMPLAINT 
1. The Court has jurisdiction of this action under Sections 11-305 
and 11-306 D. C. Code, 1951 Ed. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of $3, 000. 00. 
2. Plaintiff is a citizen of the United States and resident of the 


District of Columbia. Plaintiff occupies an individual apartment unit 
in Naylor Garden Housing Project of Defendant Veteran's Cooperative 
Haqusing Association, 30th Street and Naylor Road, S. E., Washington 
20, D. C. 
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3. Defendant, Veteran's Cooperative Housing Association (here- 
inafter called the Association) on or about January 3, 1946 was organized 
as a non-profit association without capital stock or shares, established 
pursuant to and under the District of Columbia Association Act, Title 
29, Chapter 8, of the Code of Laws of the District of Columbia for the 
purpose of holding, managing and operating housing facilities for the 
mutual benefit of its members and said Association not to engage in any 
activity for the purpose of obtaining profit or pecuniary gain for members 
or individuals. 

4. Defendants, W. Henry Hill, Arthur E. Hacking, Francis W. 
MciInerny, William E. Odom, are presently members of the Board of 
Directors of Defendant Association. 

5. On or about February 2, 1948, the Association acquired from 
Defense Home Corporation, an Agency at that time of the United States 
Government (hereinafter called the Federal Government) the Naylor 
Garden Housing Project (hereinafter called Naylor Gardens) main office 
at 30th Street and Naylor Road, S. E., Washington 20, D. C. Pursuant 
to said purchase of Naylor Gardens, the Association executed and gave 
a Deed of Trust dated February 2, 1948 (hereinafter called Deed of 
Trust) to the Federal Government to secure the unpaid part of the 
purchase price of said Naylor Gardens. Such Deed of Trust, inter-alia 
provides that the Association shall operate Naylor Gardens upon a mutual 
ownership basis for the benefit of its members pursuant to the laws of 
the District of Columbia. Further, the Deed of Trust provides that the 
Association covenants that it shall preserve its status as a non-profit 
mutual housing corporation. Naylor Gardens is comprised of about 50 
buildings, consisting of about 748 apartments; one, two and three bed- 
room units. As of March 1, 1954, of the 748 apartments, 398 were 
owned by members under Mutual Ownership Contracts and the remaining 
350 apartments were in the name of the Association held, managed, and 
operated as rental units for profit. 


Pi 
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6. Plaintiff, having paid a membership fee, is and has been a 
member of Defendant Association. Pursuant to an agreement dated 
December 7, 1947, the Association and Plaintiff entered into a written 
Mutual Ownership Contract. Pursuant to such Mutual Ownership 
Contract, the Association in consideration of a purchase price to be 
paid by Plaintiff, did sell and deliver to Plaintiff the right of a Perpetual 
Use and Enjoyment to a two bedroom apartment, subject to the terms 
and conditions set forth in the Mutual Ownership Contract, By-Laws, 
and Deed of Trust, to be occupied and used by Plaintiff as his private 
dwelling and home and Plaintiff did buy and accept such Perpetual Use 
and Enjoyment to said numbered two bedroom apartment to occupy and 
use as his private dwelling and home. Defendant Association did repre- 
sent and Plaintiff did rely on such representation, that the Defendant 
Association would manage and operate Naylor Gardens upon a mutual 
ownership basis for the benefit of its members and that Defendant 
Association would preserve its status as a non-profit mutual housing 
corporation in accordance with the pertinent laws of the District of 
Columbia, Articles of Association, By-Laws, Deed of Trust and Mutual 
Ownership Contract. 

7. Copies of the said Mutual Ownership Contract, Articles of the 


Association, By-Laws and the Deed of Trust, hereinbefore referred to, 


are made part of this Complaint and shall be furnished and annexed as 
exhibits to such Complaint at a future date. Defendants do have copies 
of such documents available and will not be deprived of their use. 

8. Plaintiff at all times has duly complied with and performed 
all conditions on his part to the terms of the Mutual Ownership Contract. 

9. Plaintiff did make demands and did bring judicial action to 
have Defendant Assaciation perform in accordance with the terms of the 
Mutual Ownership Contract, Deed of Trust, By-Laws, Articles of 
Association and the pertinent chapter of the D. C. Code. 

The Defendant Association knowingly, intentionally, wantonly, 
wrongfully and with complete disregard to Plaintiff's legal rights under 
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his Mutual Ownership Contract refused to perform and had continued to 
fail to perform and comply in accordance with the terms of such 
Mutual Ownership Contract. 

By letter on or about March 10, 1955, to Defendant Association, 
attention of Board of Directors, Plaintiff did request a just and fair 
price for his rights and interest in the Association. 

10. The Defendant Association knowingly, intentionally, wantonly, 
wrongfully and with complete disregard to Plaintiff's legal rights under 
his Mutual Ownership Contract has failed to perform and has refused 
to perform and comply in accordance with such Mutual Ownership 
Contract. To wit: 

(a) The Defendant Association has departed from the 
purpose for which it was incorporated and has refused to 
preserve its status as a non-profit mutual housing corporation. 
It has ceased to manage and operate Naylor Gardens upon a 
mutual ownership basis to Plaintiff's detriment and damage. 

(b) The Defendant Association has misapplied, mis- 
used and mismanaged its assets, for purposes other than 
authorized to Plaintiff's detriment and damage. 

(c) The Defendant Association has ceased to sell apart- 
ments, thus frustrating the purpose for which it was organized 
and incorporated to the Plaintiff's detriment and damage. 

(d) The Defendant Association has adopted a policy to 
retain apartments in its name to rent to non-members for profit, 
to Plaintiff's detriment and damage. 

(e) The Defendant Association has been purchasing 
apartments from out-going members with the purpose of holding 
and operating such apartments for rental and profit to 
Plaintiff's detriment and damage. 

(f) The Defendant Association has unlawfully levied 
assessments upon Plaintiff, other than assessments imposed 
by his Mutual Ownership Contract to Plaintiff's detriment 
and damage. 
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(g) The Defendant Association has converted and misapplied 
funds provided by such unlawful assessments for purposes other 
than those provided in Plaintiff's Mutual Ownership Contract to 
Plaintiff's detriment and damage. 

(h) The Defendant Association upon demand by Plaintiff has 
refused to refund, credit or give an accounting to Plaintiff for 
such unlawful assessments and misappropriations and for other 
assessments to Plaintiff's detriment and damage. 

(i) The Defendant Association has applied in whole or in part, 
funds provided by such unlawful assessments to payments on the 
note due under the Deed of Trust allocated to those apartment 
units retained by the Association for profit purpases to Plaintiff's 
detriment and damage. 

Plaintiff considers his Mutual Ownership Contract to have been 
terminated and destroyed on or about March of 1953, thereby causing 
the destruction and loss of value to Plaintiff's right to his Perpetual Use 
and Enjoyment of his two bedroom apartment occupied and used as his 
private dwelling and home as well as his peaceable possession to such 
two bedroom apartment cavenanted by the Association under the Mutual 
Ownership Contract. 

11. The Defendants,. W. Henry Hill, Arthur E. Hacking, Francis 
W. MclInerny and William E. Odom (hereinafter referred to as Hill et al) 
members of the Board of Directors jointly and severally, have knowingly, 
intentionally, wantonly, without legal justification and extuse, and with 
complete disregard to Plaintiff's rights in his Mutual Ownership Contract, 
induced and prevented the Association from performing, or made per- 
formance by the Association more difficult and onorous, in accordance 
with such Mutual Ownership Contract thereby causing the destruction 
and termination of such Mutual Ownership Contract. As a result, Plaintiff 
has been caused much harassment, humiliation and the loss of the value 
of his home. To wit: 


i ge * 


6 
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(a) The Defendants Hill et al, have by such inducement < 
and misrepresentation, without regard to Plaintiff's legal | 
rights and interest in the Association, caused said Association 
on March 26, 1954, to pass a resolution to change the form 
of the organization of the Association under a Proposed Plan 


of Reorganization dated March 2, 1954, to Plaintiff's z 
detriment and damage. 
(b) The Defendants, Hill et al, by their wrongful inter- * 


ference have deprived the Plaintiff from the benefits provided 
by the Internal Revenue Code to owners of Cooperative Apart- 
ments to Plaintiff's detriment and damage. 

(c) The Defendants, Hill et al, caused or have caused to 
misrepresent the nature and character of Plaintiff's legal . 
rights and interest in the ownership of his apartment to 
Plaintiff's detriment and damage. , 

(d) The Defendants, Hill et al, have by their wrongful ” 
interference caused the Association to depart from the purpose 
for which it was incorporated, to Plaintiff's detriment and 
damage. ’ 

(e) The Defendants, Hill et al, have by their wrongful 
interference caused the Association to misapply, misuse 
and mismanage its assets for purposes other than authorized 
to Plaintiff's detriment and damage. ; 

(f) The Defendants, Hill et al, have by their wrongful 
interference caused the Association to cease to sell apart- 
ments thus frustrating the purpose for which it was organized 
and incorporated to Plaintiff's detriment and damage. 

(g) The Defendants, Hill et al, have by their wrongful inter- 
ference caused the Association to adopt a policy to retain apart- 
ments in its name . to rent to non-members for profit to 
Plaintiff's detriment and damage. 

(h) The! Defendants, Hill et al, have by their wrongful 
interference caused the Association to purchase apartments 
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2 from out-going members with the purpose of holding and 
operating such apartments for rental and profit to Plaintiff's 
detriment and damage. 

iw (i) The Defendants, Hill et al, have by their wrongful 

% interference caused the Association to unlawfully levy assess- 
ments upon Plaintiff, other than assessments imposed by 

his Mutual Ownership Contract to Plaintiff's detriment and 
damage. 

(j) The Defendants, Hill et al, have by their wrongful 
interference caused the Association to convert, misapply, 
funds by such unlawful assessments for purposes other than 
those provided in Plaintiff's Mutual Ownership Contract and 
related documents to Plaintiff's detriment and damage. 

(k) The Defendants, Hill et al, have by their wrongful 
interference caused the Association to refuse to refund, 
credit or give an accounting to Plaintiff for such unlawful 
assessments and misapplication to Plaintiff's detriment and 
damage. 

(1) The Defendants, Hill et al, have by their wrongful 
interference caused the Association to apply in whole or in 
part funds provided by such unlawful assessments to payments 
on the note due under the Deed of Trust allocated to those 
apartments retained by the Association for profit purposes 
to Plaintiff's detriment and damage. 

Wherefore the Premises Considered: 

(a) Plaintiff demands judgment against the Defendant 
Association or against Defendant, Hill et al, or against both 
in the sum of $15, 000. 00 for the loss of his home; $5, 000. 00 
for all of his rights and interests in the apartments held by 
the Association for rental and $15, 000. 00 as punitive damages. 

(b) That Defendant Association and Defendants Hill et al, 
pay to Plaintiff the cost of this action and reasonable attorney's 
fees to be allowed by the Court. 
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(c) That Plaintiff have such other and further relief as is 
just. 
s/ Joseph S. Gullo 
Attorney and Plaintiff pro se 


G. THOS. MONTGOMERY 
Attorney for Plaintiff 


Plaintiff demands trial by jury. 
s/ Joseph S. Gullo 


| Filed May 3, 1954] 
Tr 1 AMENDMENTS TO COMPLAINT 


1. In paragraph 10, page 3, of the Complaint, after the words 
"Mutual Ownership Contract" and before the words "To Wit, "' insert 
the following new sentence: "As a result Plaintiff has been caused 
much harassment, humiliation and the loss of the value of his home." 

2. On page 4, of the Complaint, add the following new lettered 
paragraphs immediately following the lettered paragraph "(i)": 

"(j) The Defendant Association has by much inducement 
and misrepresentation, without regard to Plaintiff's legal rights and 
interest in such Association, caused on or about March 26, 1954 a 
resolution to be passed to change the form of the Organization of such 
Association under a Proposed Plan of Reorganization dated March 2, 
1954. 

Tr 2 "(k) The Defendant Association by its failure to perform in 
accordance with the terms of the Mutual Ownership Contract and related 
documents has caused the Plaintiff to be deprived of the benefits pro- 
vided by the Internal Revenue Code to owners of Cooperative Apartments. 

(1) The Defendant Association has misrepresented the nature 
and character of Plaintiff's legal rights and interests in the ownership 
of his apartment in said Association." 
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3. On page 6 of the Complaint, immediately following the end of 
the lettered paragraph "(a)" add the new sentence to read as follows: 
"$5, 000.00 for physical discomforts and mental anguish suffered by 
Plaintiff and his wife, Vivian Gullo, for the deprivation of the use and 
comforts of their home and the unlawful eviction therefrom; and for 
such other expenses incurred while in the process of finding and locating 


another home." 


s/ Joseph S. Gullo 
Attorney and Plaintiff pro se 


G. THOS. MONTGOMERY 
Attorney for Plaintiff 


[Certificate of Service | 


Tri VETERANS COOPERATIVE HOUSING ASSOCIATION 
Naylor Gardens Administration Building 
30th and Naylor Rd., S. E. 
Washington, D. C. 


MUTUAL OWNERSHIP CONTRACT 


This contract made the 1st day of October 1949, between the 

Veterans Cooperative Housing Association (hereinafter called the 
_ “Association"), and Joseph S. Gullo and/or Vivian B. Gullo, a member 
of such Association (hereinafter called the "Member"). 

WITNESSETH THAT, the Association and the Member do mutually 
agree as follows: 

1. Membership Fee: The Association hereby acknowledges the 
payment by the Member of the sum of fifty dollars ($50. 00) and in 
consideration thereof extends all rights and privileges of membership to 
the Member. Said membership fee shall not be subject to refund. 
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2. Sale and Purchase of Perpetual Use: Subject to all the pro- 
visions in this Contract and for the Purchase Price hereinafter set 
forth, the Association hereby sells to the Member, and the Member 
hereby purchases from the Association, a right of perpetual use and 
enjoyment (hereinafter called the "Perpetual Use"), of apartment number 
B-394 in Naylor Gardens located at 3006 Gainesville St. S.E. in 
Washington, D. C., (hereinafter called the "Project"). 


3. Delivery of Perpetual Use and Occupancy: The Association 
hereby delivers the Perpetual Use of the above numbered apartment, 


subject to the terms and conditions hereinafter set forth, the By-Laws 
of the Association and other provisions of a certain Deed of Trust dated 
February 2, 1948 by and between Veterans Cooperative Housing 


Association and Bernard L. Grove and Lawrence Davern, Trustees for 
Defense Homes Corporation (hereinafter referred to as "Government"’). 

Occupancy of an apartment by a Member having Perpetual Use 
thereof shall be available to such Member at such time as the present 
tenant vacates the particular apartment or shall have a right to 
occupancy upon the termination of rent control in the District of 
Columbia whichever date is the earlier. 

4. Purchase Price: The Member agrees to pay to the Association 
as the Purchase Price for the Perpetual Use the sum of $7350.00 on 
terms and with interest as hereinafter provided. 

(a) Down Payment: The Association hereby acknowledges 
the payment by the Member of the sum of $1682.09, as a down payment 
on the Purchase Price, of the above numbered apartment. 

(b) Monthly Principal and Interest Payments: The Member agrees 
to pay the unpaid balance of the purchase price in equal monthly principal 
and interest payments of $4.175 for each thousand dollars of the Original 
Assigned Price of the Perpetual Use less the down payment. This 
monthly payment includes an interest payment on the unpaid balance at the 
rate of 3% per annum. The Original Assigned Price shall be the amount 
set or established by the Association as the value of the Perpetual Use on 





11 
the date of the conveyance of the Project by the Government to the 
Association. The first monthly principal and interest payment shall 
be made on the date of the delivery of the Perpetual Use and subsequent 
payments shall be made on or before the first day of every month there- 
after. When the total Purchase Price has been paid in full, principal 
and interest payments shall cease and the Member shall continue to 
enjoy all of the rights and privileges provided under this Contract, 
subject to the payment of the Operating Payments as hereinafter provided. 

(c) Advance Payments: The Member shall have the right to make 
advance payments on the Purchase Price up to eighty (80%) percent at 
any time prior to December 31, 1952 and after that in any amount. 

9. Operating Payments: The Member agrees to make Operating 
Payments so long as this Contract is in effect to cover the estimated cost 
of the Operating Services, Utilities and Reserves to be provided by the 
Association as described in Paragraph 8 herein. On the date of the 

al Aaglivery of the Perpetual Use, the Member shall pay an Operating Payment 
for the balance of the month. Thereinafter, on the first day of each 
month, so long as this Contract is in effect, the Member shall make an 
Operating Payment for that month. 

6. Application of Payments: The Member agrees to make the 
payments required under Paragraphs 4(b) and 5 herein at one time and 
in one lump sum when due. Any balance of Interest and Operating Pay- 
ments remaining unpaid shall be added to and become part of the unpaid 
balance of the Purchase Price and bear interest therewith. 

7. Occupanaqy: The Member shall occupy the dwelling covered by 
this Contract as a private dwelling from the date of occupancy as referred 
to in Paragraph 3 hereof for himself and his immediate family and may 
enjoy the use, in common with all other Members of the Association, of 
all community property and facilities of the Project, so long as he remains 
a member of the Association, occupies the dwelling, and abides by all 
the terms of this Contract. The Member may, with the consent of the 
Association, sublease his dwelling during a period of temporary absence, 
provided that the Association will require its Members to give first 
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preference as sub-leasees to veterans and servicemen, or their families. 
The period of sub-lease may not exceed six (6) months in any twelve 
month period without the written permission of the Association. 

8. Operating Services, Utilities and Reserves: The Association 
shall (i) provide necessary management and administration of the Project, 
(ii) pay or provide for the payment of all taxes and assessments levied 
against the Project, (iii) procure and pay or provide for the payment of 
fire insurance on the Project, (including insurance on the Member's 
dwelling, but not on his personal property), (iv) provide and pay for 
water, gas, heat, and electricity, in reasonable amounts, (v) set up 
reserves to cover vacancy, collection losses, repurchase, and future 
costs of replacements, and (vi) provide and pay for all necessary current 
repairs, maintenance, and replacements of Project property including 
the Member's dwelling, except that the Member shall make minor interior 
repairs and provide all interior painting and decorating. If the Member 
does not make minor repairs and provide interior painting and decorating 
in a manner satisfactory to the Association, it may have any work per- 
formed which in its judgment is necessary and charge the cost to the 
Member. If such charge is not paid when it accrues, it shall be added 
to and become part of the unpaid balance of the purchase Price, and 
bear interest therewith. 

9. Current Value: For the purposes outlined in Paragraphs 10 
and 11, the Current Value of the Perpetual Use of the Member's dwelling. 
during any month, shall be the Purchase Price less a monthly charge, 
determined annually in advance by the Board of Directors, for each 
month, including the current month, which has elapsed since the first 
day of the month in which this contract was made. 

10. Extended Occupancy: A Member shall be entitled to extended 
occupancy during any period when because of illness or inability to find 
suitable employment his income or reserves are not sufficient to make 
his Principal, Interest, and Operating Payments. The Association shall 
determine whether the Member's inability to make payments is due to 
illness or inability to obtain suitable employment, or other causes and 
such determination shall be final and binding on the Member. During 


Tr 3 





13 


extended occupancy, the Member will be required to make a payment 
within his means and the amount of Interest and Operating Payments 
unpaid but otherwise due shall be added to and become a part of the 
unpaid balance of the Purchase Price and bear interest therewith. The 
Member shall be entitled to continued extended occupancy while ill or 
unemployed, but not beyond the date when the unpaid balance of the 
Purchase Price (including the amounts of Interest and Operating Payments 
and any other charges added thereto) becomes equal to the Current 
Value of his Perpetual Use less the estimated cost of maintenance, 
repairs, painting, and decorating (required to be done by the Member 
pursuant to Paragraph 8 herein) which would be necessary to place the 
dwelling in suitable condition for another occupant. 

11. Option of Association: If the Member wishes to leave the 
Project within two years from the date of his occupancy or within two 
years from the date he obtained Perpetual Use of an apartment in the 
Project, the Association shall have the option, but not the obligation, 
to purchase the Perpetual Use for an amount equal to the Current Value 
of such Perpetual Use, less the unpaid balance of the Purchase Price 
and less the estimated cost of maintenance, repairs, painting, and 
decorating (required to be done by the Member pursuant to Paragraph 8 
herein), which are necessary to place the dwelling in suitable condition 
for another occupant; or an amount equal to the then reasonable market 
value of the Perpetual Use, less the unpaid balance of the Purchase Price 
and less the estimated cost of maintenance, repairs, painting, and decorating 
as outlined above, whichever is the lesser. If the Member wishes to 
leave the Project subsequent to two years from the date of his occupancy, 
the Association shall have the option but not the obligation, to purchase the 
Perpetual Use for an amount equal to the then reasonable market value 
of such Perpetual Use less the unpaid balance of the Purchase Price, 
and less the estimated cost of maintenance, repairs, painting, and 
decorating as prescribed above in this paragraph. 

12. Sale to Others: If the Member wishes to leave the Project, 
and the Association by notice in writing to the Member waives the option 
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provided for in Paragraph 11 herein, the Member may sell his Perpetual 
Use to any person accepted as a Member in writing by the Association, 
provided that, until the termination of rent control under District of | 
Columbia regulation or December 31, 1949 whichever is later, such ‘ 
sale shall not be at a price higher than the Original Assigned Price. 
Such person shall thereafter enjoy the privileges of, and be subject to 
all the obligations of, the Member under this Contract. 

13. Exchange of Dwelling: If the Member wishes to move into 
another dwelling in the Project, he may make application therefor to 
the Association, and upon approval by the Association, may move into 
such other dwelling whenever in the sole opinion of the Board of 
Directors a suitable vacancy occurs. In the event of such move he shall 
pay for any maintenance, repairs, painting, and decorating (required 
to be done by the Member under Paragraph 8 herein), which are 
necessary to place his former dwelling in suitable condition for another 
occupant; and a new Contract will be entered into with appropriate 
changes in the Purchase Price, and in the Principal, Interest, and 
Operating Payments and other necessary provisions. 

14. Transfer by Gift or Inheritance: The Member may transfer 
his Perpetual Use or any interest under this Contract by gift, bequest, 
assignment or otherwise to anyone, provided that if such Perpetual Use 
or interest is so transferred to a person other than a member of the 
Member's family, such person shall not be permitted to occupy the 
premises without the approval of the Association and may be required 
to become a qualified Member of the Association before occupying the 
apartment or obtaining Perpetual Use thereof. 

15. Termination of Contract: In the event of default by the 
Member of any payments or charges required under this Contract, or 
violation of any of the provisions hereof, the Association may terminate 
this Contract upon ten (10) days written notice to the Member. The 
Association may terminate this Contract upon thirty (30) days written 


notice if its Board of Directors, in accordance with authority vested 
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in it by the By-Laws of the Association, shall determine that the Member 
is for any reason undesirable as a resident in the Project. In the event 
of termination under this paragraph, the Association may, at its election, 
purchase the Perpetual Use on the terms set forth in Paragraph 11 herein, 
or arrange for the sale of the Perpetual Use as provided in Paragraph 12. 
Upon disposition of the Perpetual Use pursuant to this paragraph, the 
Association shall pay to the Member the amount of the disposal price 
less the unpaid balance of the Original Assigned Purchase Price and less 
the estimated cost of maintenance, repairs, painting, and decorating 
(required to be done by the Member pursuant to Paragraph 8 herein), 
which are necessary to place the dwelling in suitable condition for 
another occupant. 

16. Surrender of Dwelling: The Member agrees, upon the termin- 
ation of this Contract as provided in Paragraph 15 to quit and surrender 
the dwelling occupied by him to the Association in as good repair, order, 
and condition, as when delivered to the Member, ordinary wear, tear 
and loss, by fire, tornado, earthquake or other casualty excepted. 


Tr 4The Member, for himself and any successor in interest, by operation 


of law or otherwise, hereby waives any and all notice and demand for 
possession as provided by the laws of the District of Columbia, and 
agrees that upon termination of the Contract, after proper notice as 
provided in Paragraph 15, the Association may immediately re-enter 
and fully recover the Member's dwelling and dispossess the Member, 
or any successor in interest, without legal notice or the institution of 
any legal proceedings whatsoever. 

17. Observance of Mutual Ownership Principles: The Member 
covenants that he shall preserve and promote the mutual ownership 
principles upon which the Association has been founded, abide by the 
By-Laws and the Rules and Regulations of the Association, and by his 
active cooperation with its other Members bring about for himself and 
his co-Members a high standard in home and community conditions. 
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18. The Member covenants as a condition of membership that 
he has not and will not advocate the overthrow of the American govern- 
ment by force, and that he has not been a member of any organization 
nor will he become a member of any organization which advocates 
such overthrow. 

19. No representations other than those contained in this Contract 
and the By-Laws shall be legal or binding on the Association. 

20. Peaceable Possession: In return for the Member's continued 
fulfillment of the terms and conditions of this Contract the Associ ation 
covenants that at all times while this Contract remains in full force 
and effect, the Member may peaceably have and enjoy for his sole use 
and benefit the property hereinabove described after obtaining occupancy 
as hereinabove provided, and may enjoy, in common with all other 
Members of the Association, the use of all community property and 
facilities of the Project, provided, however, that the Association 
shall have a right upon reasonable notice to the Member to inspect the 
premises of such Member. 

IN WITNESS WHEREOF, the parties hereto have caused this 
Contract to be signed and sealed on the date first above mentioned. 


s/ Joe S. Gullo 9/16/49 
Vivian B. Gullo 
ATTEST VETERANS COOPERATIVE HOUSING ASSOCIATIO 


SEAL 


BY: Emerald R. McKay BY: s/ George L. Robinson 
Secretary President 
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5 laa EXHIBIT B | Filed June 11, 1956] 





ARTICLES OF ASSOCIATION 
VETERANS COOPERATIVE HOUSING ASSOCIATION 


The undersigned incorporators associate themselves in a mutual 
ownership non-profit corporation, under the District of Columbia 
Cooperative Association Act, Title 29, Chapter 8, of the Code of Laws 
of the District of Columbia for the following purposes and objects: 

PURPOSES OF ASSOCIATION 

(a) The Veterans Cooperative Housing Association is formed to 
acquire, own, hold, build, manage, operate, sell, lease, pledge, 
mortgage, or otherwise dispose of housing of all kinds and appurtenant 
facilities for the mutual benefit of its members, who shall be Veterans 
who served honorably in the military or naval forces of the United 
States on or after September 16, 1940, and before the officially declared 
termination of World War I, including those presently so serving, their 
families and their successors, as may be provided by the by-laws of 
the association. 

(b) To provide on a non-profit basis, such community and other 
facilities, services or benefits as may be necessary or convenient for 
the welfare of its members and the usefulness of said association. 

NAME OF ASSOCIATION 

The name of the association shall be ''Veterans Cooperative 
Housing Association. " 

TERM OF EXISTENCE 

The period during which it is to continue as an association is not 
limited and the association shall have perpetual existence. 

ADDRESS 

The Association may operate in the District of Columbia or else- 
where. The location and address of the principal office of the Association 
shall be Suite 735, Transportation Building, 17th and H Streets, N. W., 
Washington 6, D. C. 





Tr 2 


18 : 
INCORPORATORS 


The names and addresses of the incorporators of this Association 
are: 
Raymond Sawyer, 609 So. Walter Reed Drive, Arlington, Virginia 
Fred K. Ross, 3532 So. Utah, Arlington, Virginia | 
J. H. Leib, 3908 No. Fourth, Arlington, Virginia | 
Dayton M. Harrington, 2134 F. Street, N. W., Washington, D. C. 
Paul E. Blocher, 2460 16th Street, N. W., Washington, D. C. 
DIRECTORS « 
The Association shall have not less than five (5) nor more than 
nine (9) directors, as may be established by the by-laws of the Association. 
The names and addresses of the directors who shall manage the affairs 
of the Association for the first year, unless sooner changed by the members, 
are: 
Maurice L. Nee, 3287 Beech Street, N. W., Washington, D.C. 
Paul E. Blocher, 2460 16th Street, N. W., Washington, D. C. 
James S. Beattie, 3256 Chestnut Street, N. W., Washington, D. C. 
Fred K. Ross, 3532 So. Utah, Arlington, Virginia 
Raymond Sawyer, 609 So. Walter Reed Dr., Arlington, Virginia 
MEMBERSHIP 
The Association is organized without share capital and shall consist 
of not more than five thousand (5000) members. Membership may be of 
one or more classes, depending upon the equity interest of the member, 
but each member shall have one vote and only one vote in the management 
of the affairs of the Association and no person may acquire an interest 
in the capital of the Association other than a duly accepted member. 
The Association may provide for advisory members not to exceed ten (10) 
in number with such rights, duties and powers as may be provided by the 
by-laws of the Association. The maximum amount of percentage of 
capital which may be owned or controlled by any member shall be a single 
membership interest, regardless of the amount thereof or of its classi- 
fication, and no person shall control, directly or indirectly, any interest 
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‘ in more than one (1) living quarter owned by the Association. The joint 

i ownership of a membership interest by a husband and wife, with right to 

survivorship shall be permissible but otherwise membership interest 

ve must be owned and controlled by an individual natural person. 

, LIMITATION ON MEMBERSHIP 

» Membership shall be limited to persons who occupy or intend to 

‘ occupy living quarters owned by the Association, except that provisions 

: may be made in the by-laws for the temporary holding of a membership 
interest by a member, his heirs or assigns, without occupancy, follow- 


ing voluntary or involuntary termination of occupancy of living quarters 
by the member who owns the membership interest. Except as a result 
of the operation of this proviso, all members shall be Veterans as here- 
inbefore provided. 
DISSOLUTION 
The Association may be dissolved under the method provided by 
Title 29, Chapter 8, Section 29-836 of the Code of Laws of the District 
of Columbia. In the event of dissolution, the assets of the Association 
shall be distributed in the following manner and order: (1) By paying 
the debts and expenses of the Association; (2) by returning to the members 
the book value of membership interest, the amount paid on their sub- 
scriptions to membership and any lawful distribution of interest upon 
capital contributions or loans to the Association, by returning to members 
Tr 3 in proportion to their payments and their class of membership their 
savings returns accumulated during the six years immediately prior to 
dissolution; and any surplus remaining thereafter shall be contributed as 
a gift to the District of Columbia for the benefit of Veterans of World 
War II, without regard to discrimination by reason of class, race, 
religion, or color. 
OTHER PROVISIONS 
This Association shall not engage in any activity for the purpose of 
obtaining profit or pecuniary gain for members or individuals. No | 
capital stock shall be issued and no dividends shall be paid to any member, 








20 


but nothing herein shall be construed to prevent the repayment of money 
loaned or advanced by a member under such conditions as the corporation, 
and such member may determine and agree upon and as are consistent 
with the District of Columbia Cooperative Association Act. 

The Association may amend these Articles in the manner provided 
by the law under which it is incorporated, provided that such amendment 
or amendments would have been authorized by said law as original 
articles and shall not violate the terms, covenants, or conditions of any 
trust created or any agreement entered into by the Association. 

The Association shall not directly or indirectly use any of its 
funds, nor issue shares, nor grant any membership interest, nor incur 
any indebtedness for the payment of any compensation for the organization 
of the Association, except necessary legal fees. 

Executed in the District of Columbia this 3rd day of January, 1946. 


s/ Raymond Sawyer s/ Dayton M. Harrington 
s/ Fred K. Ross s/ Paul E. Blocher 
s/ J. H. Leib 


FASPRICT OF COLUMBIA, SS: 
Personally appeared before me, a notary public in and for the 
District of Columbia, the above incorporators, Raymond Sawyer, 
Fred K. Ross, J. H. Leib, Dayton M. Harrington and Paul E. Blocher, 
who, being personally known to me, stated under oath, that they are 
citizens of the United States and Veterans of World War II, as defined in 
the above Articles of Association, and who executed said Articles 
of Association, and acknowledged the same to be their own act and deed. 
Given under my hand and seal this 3rd day of January, 1946. 


SEAL . s/ Florence A. Smith 
Notary Public, D. C. 


4 w+ £4 KE 
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[Filed June 11, 1956] EXHIBIT D 


Tri DEED OF TRUST 


THIS DEED OF TRUST made this 2nd day of February, 1948, 
as of the 31st day of December, 1947, by and between the VETERANS 
COOPERATIVE HOUSING ASSOCIATION, party of the first part, and 
BERNARD L. GROVE and LAWRENCE DAVERN, TRUSTEES, parties 
of the second part. ; 


* bd * * * * 


Tr 10 (11) The party of the first part, its successors and assigns, shall 
operate the Project upon a mutual ownership basis for the benefit of its 
members, pursuant to the laws of the District of Columbia. The party 
of the first part covenants that it shall preserve its status as a non- 
profit mutual housing corporation and shall not amend its Articles of 
Association or by-laws or engage in the ownership, operation or manage- 
ment of any other project or housing enterprise while any of the indebted- 
ness secured by this Deed of Trust remains outstanding and unpaid, without 
the prior written consent of the beneficiary. 

The party of the first part further covenants that, without the 
prior written consent of the beneficiary, it will not: 


* * * * * ax 


(b) Levy assessments upon its members; 

* * * * * = 

(e) Grant any leasehold estates in the Project for a term in 
excess of twelve (12) months, except through the sale of 
the perpetual use and enjoyment of a dwelling unit to a 


member. 
x * mE me * x* 
Tr 18 EXHIBIT II 
DEED OF TRUST NOTE 
Washington, D.C. 
February 2, 1948 
* * 
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This Note is given as evidence of an indebtedness of the Associa- 
tion to the DEFENSE HOM§S CORPORATION, which indebtedness is 
secured by a Deed of Trust, of even date herewith, and in the same 
principal amount as herein stated, to Bernard L. Grove and Lawrence 
Davern, Trustees, covering certain real property, improvements and 
appurtenances located in the District of Columbia, known as NAYLOR 
GARDENS, which properties were conveyed by the United States of 
America and Defense Homes Corporation to the Association by quitclaim 


deed of even date. 


[Filed June 11, 1956] 


fe age | BY-LAWS 
OF THE 
VETERANS COOPERATIVE HOUSING 
ASSOCIATION 
* * * * * * 


ARTICLE 2 -Purposes 

As set forth in its Articles of Incorporation, this Association is 
not organized for pecuniary gain but for the following purposes: 

'(a) The Veterans Cooperative Housing Association is formed 
to acquire, own, hold, build, manage, operate, sell, lease, pledge, 
mortgage, or otherwise dispose of housing of all kinds and appurtenant 
facilities for the mutual benefit of its members... 

'(b) To provide on a non-profit basis, such community and other 
facilities, services or benefits as may be necessary or convenient 
for the welfare of its members and the usefulness of said association." 

(c) In pursuance of said purposes the Association shall enter into 
an appropriate agreement with the Federal Government for the acquisi- 
tion of Naylor Garden Housing Project located in Washington, D. C. 
(hereinafter called the Project") as its initial acquisition. 

% * * * a ae 

Tr 7 ARTICLE 7 - Duties of Manager 


Section 1. The duties of the Manager shall be: 
x * x * * 
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(3) To cause accurate books to be kept of the business of the As- 
sociation and to submit the same, together with all files and records 
and inventories, and other information pertaining thereto, for inspec- 
tion at any time by the Board of Directors or by auditors appointed by 
the Board, certified public accountants appointed by the Board, auditing 
committees of the Association or any duly authorized representative of 
the Federal Government; 

* ae * * 3 ae 

Tr 9 ARTICLE 10 - Auditing 

Section 1. A committee of three (3) persons shall be chosen from 
among the members of the Association by the Board of Directors to 
serve as an aduiting committee until the first annual meeting of the 
members of the Association. Thereafter said committee shall be 
elected by the members of the Association at their regular annual meeting. 

Vacancies in said Committee shall be filled from among the members 
who are not Directors of the Association by the members at the next 
regular meeting of members following the occurrence of the vacancy, 
or at a prior special meeting called for that purpose. It shall be the 
duty of the’ auditing committee to make an audit of the books of the 
Association twice annually, giving a written report thereof to the members. 
[Filed June 28, 1954] 
ORDER 

This case coming on to be heard June 18, 1954, upm the motion 
of defendants Hill, Hacking, McInerny and Odom to dismiss the com- 
plaint against them heretofore filed herein, and argument by counsel 
having been heard, and the court being sufficiently advised in the 
premises, it is thereupon, 

ORDERED, JUDGED, AND DECREED, that said motion be and 
the same is hereby granted, and said complaint against them is hereby 


dismissed without prejudice, each party to bear his own court costs. 
Done and ordered in chambers this 25th day of June, 1954. 


/s/ Edward A. Tamm 
District Judge 
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Tr 1 [Filed July 3, 1954] 


JOSEPH S. GULLO and wife, 
VIVIAN B. GULLO, 


Plaintiffs, 


¥v 


vs. Civil No. 1522-54 


VETERANS COOPERATIVE HOUSING 
ASSOCIATION, 
A Corporation, 


Nee ee Nee Nee Nee ee ee Ne See See” 


Defendant. 


ANSWER 





First Defense 

The amended complaint fails to state a claim against Defendant 

upon which relief can be granted. 
Second Defense 

The amended complaint fails to state a claim against Defendant 

upon which punitive damages may be assessed. 
Third Defense 

The Mutual Ownership Contract between Plaintiffs and Defendant 
dated December 7, 1947 and incorporated by reference in paragraph 7 
of the amended complaint provides in paragraphs marked 4 and 5 that 
the Plaintiffs will make specified monthly payments to Defendant. Para- 
graph numbered 15 provides that in the event of default by the Plain- 
tiffs in any payments, the Defendant may terminate the contract upon 
10 days written notice to the Plaintiffs. A payment under the contract 
became due April 1, 1954. On or about April 16, 1954, Plaintiff, 
Joseph S. Gullo, advised Defendant's Manager that he had no intention 
of making any further payments. The board of directors of Defendant 
decided toterminate the contract of Plaintiffs and determined that the 
reasonable market value of their rights under the contract was $9, 000. 00. 
The unpaid balance owed by Plaintiffs under the contract and the cost of 
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Tr 2 maintenance, repair, painting and decorating totalled. $5, 281. 40, 





leaving a balance due Plaintiffs under the terms of paragraph 11 of 
the contract of $3, 718.60. On April 26, 1954 Defendant's Manager 
delivered to Plaintiffs a letter notifying Plaintiffs of the termination 
of their contract and a check for $3, 718.60 in payment for the reasonable 
market value of Plaintiffs' rights under the contract. 

Fourth Defense 

Paragraphs numbered 4 and 5 of the Mutual Ownership Contract 
between Plaintiffs and Defendant dated December 7, 1947, provided 
for payments to be made by Plaintiffs to Defendant. As of May 5, 

1954, Plaintiffs owed Defendant $5, 131.40 under the terms of these 
paragraphs of the contract. On April 26, 1954 Defendant paid Plain- 
tiffs $3, 718.60 in accordance with paragraphs 11 and 15 of the Mutual 
Ownership Contract, this amount being the difference between $9, 000. 00 
found by the board of directors of Defendant to be the reasonable market 
value of Plaintiffs' rights under their contract and the total of $5, 131.40 
owed by Plaintiffs to Defendant and $150.00 cost of maintenance, repair, 
painting and decorating. If, despite this payment, it is found that 
Defendant has not completely discharged its obligations under its con- 
tract with Plaintiffs, the value of any performance to which Plaintiffs 
may be found entitled should be reduced by the $5, 131.40 which Plain- 
tiffs owed Defendant and the $3, 718.60 which Defendant paid to Plain- 
tiffs on April 26, 1954. 

Fifth Defense 

1. Defendant admits the allegations of paragraphs of the complaint 
numbered 1 and 2. 

2. Defendant admits the allegations of paragraph numbered 3 
except that Defendant denies that the portion of the paragraph which 
states that the purpose for which the Association was established was 
for "holding, managing and operating housing facilities for the mutual 
benefit of its members" is a complete or accurate statement of the 


purpose. 
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Tr 3 3. Defendant admits the allegations of paragraph numbered 4, 
except that Defendant denies that Francis W. McInerny has been a 
member of its board of directors since June 11, 1954 and Defendant 
further states that the allegations of this paragraph are irrelevant since 
the court has dismissed the complaint as to Defendants Hill, Hacking, 
MciInerny and Odom. 

4. Defendant admits the allegations of paragraph numbered 5. 

5. Defendant admits the allegations of paragraph numbered 6, ex- 
cept that Defendant denies that Plaintiffs have been members of Defen- 
dant Association since May 6, 1954, and Defendant denies that it repre- 

- sented that it "would manage and operate Naylor Gardens upon a mutual 

} ownership basis for the benefit of its members and that Defendant Associa- 
tion would preserve its statup ‘as a nonprofit mutual housing corporation 
in accordance with the pertinent laws of the District of Columbia Articles 
of Association, By-Laws, Deed of Trust and Mutual Ownership Contract." 

6. Defendant admits the allegations of paragraph numbered 7. 

7. Defendant denies the allegations of paragraph numbered 8. 

8. Defendant denies the allegations of paragraph numbered 9, 
except that Defendant admits that portion of the allegations which alleges 
that Plaintiffs made demands and brought a judicial action (Joseph S. Gullo 
and Eugene J. Schubert v. Veterans Cooperative Housing Association, 
et al., Civil Action No. 2639-'52, dismissed on Defendant's motion, 13 
Fed. Rules Dec. 11(D.C., August 14, 1952), but Defendant denies the 
demands and suit were "to have Defendant Association perform in ac- ® 
cordance with the terms of the Mutual Ownership Contract, Deed of 
Trust, By-Laws, Articles of Association and the pertinent chapter of 
the D. C. Code."" Defendant also admits that portion of the allegations 
which alleges that Plaintiffs "by letter on or about March 10, 1953, to 
Defendant Association, attention of board of directors . . . did request 
a just and fair price for his rights and interest in the Association." 





a 


Tr 4 9. Defendant denies the allegations of paragraph numbered 10, 
except the Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the averment that "Plaintiff considers 








/s/ Jim Worseley 


/s/ Joe 8. Gullo 
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his Mutual Ownership Contract have been terminated and destroyed 
1" 

10. Defendant denies the allegations of paragraph numbered 11, 
and Defendant further states that the allegations of the paragraph are 
irrelevent, since the court has dismissed the complaint as to Defendants 
Hill, Hacking, McInerny and Odom. 

/s/ James R. Worsley, Ir. 
/s/ Michael A. Schuchat 


Klagsbrunn, Hanes & Irwin 
Attorneys for Defendant 


[CERTIFICATE OF SERVICE] 


[Filed April 13, 1956] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

The nature and character of this action are set forth in the ac- 
companying . recitation hereto attached and made a part hereof. Also at- 
tached and made a part hereof is the five page instrument filed in 
this action on March 23, 1956 and captioned Stipulation of Facts and 
signed by the respective parties. Counsel for both parties respectively 
have prepared and filed extensive pretrial statements which appear in 
the jacket in the case. The court has endeavored to simplify the situa- 
tion by preparation of the pretrial statement above referred to prepared 
by the court. 

Counsel for D at pretrial stated that in his judgment no questions 
of fact are involved in this action and that since the case will turn on 
applicable law he requests leave to file a motion for summary judgment. 
Counsel for P took the position at pretrial that issues of fact were 
present and that the motion for summary judgment would necessarily 
be overruled because of the presence of such issues of fact. Counsel 
of D countered with the contention that the matters which counsel for 


P refers to as questions of fact are not in reality questions of fact but 
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questions of interpretation or construction of the effect legally of 
certain agreed matters of fact. 
In the above circumstance the court granted leave to counsel for 

D to file within 7 days from date hereof a motion for summary judgment, 
said motion to be disposed of on points and authorities by both parties 
in accordance with the rules before trial if trial is had, dependent on 
outcome of motion. Parties are to exchange names of witnesses within 
10 days hereof. 

/s/ Charles McLaughlin 

PRETRIAL JUDGE 


[Filed April 23, 1956] 
Tr 1 PRE-TRIAL STATEMENT OF JUDGE McLAUGHLIN 


JOSEPH S. GULLO AND WIFE, VIVIAN B. GULLO VS VETERANS 
COOPERATIVE HOUSING ASSOCIATION, a Corporation, C. A. 
1522-54 


This is a suit for damages for alleged breach of trust and fiduciary 
relationship; for alleged wrongful and negligent performance by Defen- 
dant of a Mutual Ownership Contract and related instruments alleged 
entered into between Plaintiffs and Defendant; for the alleged unlawful 
eviction of Plaintiffs by Defendant from their Perpetual Use and the 
Naylor Gardens Housing Project. 

Plaintiffs Joseph S. Gullo and Vivian B. Gullo allege that on or 
about January 3, 1946, a group of veterans organized Defendant corpora- 
tion for the purpose of purchasing and acquiring an apartment project 
from Defense Homes Corporation, an agency of the United States 
Government. 

Plaintiffs allege that on or about December 7, 1947 they entered 
into a Mutual Ownership contract with the Defendant, and that by this 
contract they received the right of perpetual use and enjoyment of 
Apartment No. B-394, located at 3006 Gainesville Street, S.E. 


2 


a ee 
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Plaintiffs allege further that Defendant, in the execution of its 
duties, stands in a relationship of Trustee to the plaintiffs, and that 
Plaintiffs have acquired rights as the equitable and beneficial owners 
of their said apartment, with the bare legal title held by Defendant, 
the Defendant to hold such legal title for the benefit and convenience 
of the Plaintiffs. 

Plaintiffs allege that Defendant has knowingly and intentionally 
departed from the purposes for which it was incorporated and has per- 
sisted to refuse to preserve its status as a non-profit mutual housing 
association, in that defendant has allegedly: 

Tr 2 A. Intentionally refused to sell Perpetual Uses. 

B. Has intentionally adopted a policy to retain Pepetual Uses in 
its name, to rent for profit. 

C. Has intentionally adopted a policy to purchase Perpetual 
Uses from outgoing members of these Uses for the purpose of operating 
and holding these uses for rental and profit. 

D. Has intentionally adopted a policy to reduce the membership 
and owners in the Association in order to enrich itself unjustly. 

Plaintiffs allege that Defendant has held, applied, used and 
operated the project and Plaintiff's Perpetual Use for a purpose pro- 
hibited by the Mutual Ownership Contract, Deed of Trust, Articles of 
Incorporation and related instruments. 

Plaintiffs further allege that Defendant has misrepresented the 
nature, character and legal status of the Association, and Plaintiffs 
rights and interest in their Mutual Ownership Contract to the Internal 
Revenue Service, the Membership and others. 

Plaintiffs further allege that Defendant has knowingly and un- 
lawfully levied assessments upon Plaintiffs, other than assessments 
imposed by their contract, and that Defendant has converted and 
mis-applied such funds. 

Plaintiffs allege further that Defendant has caused them to be 

| deprived of all the benefits flowing from the operation of the Project, 
has caused Plaintiffs to be evicted from their perpetual use, and from 
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said Project. 

For the aforesaid reasons Plaintiffs allege that they have been 
damaged by Defendant. 

Defendant, Veterans Cooperative Housing Association denies 
that any of its actions, constitutes a breach of contract between Plain- 
tiffs and Defendant. 

Defendant alleges that there is no provision in Plaintiffs contract 
which requires it to continue to issue new membership interests for 
any specified period, or that Defendant should not re-purchase member- 
ship interests of withdrawing members. 

Defendant alleges that its obligation under its contract with Plain- 
tiffs was to furnish them with the right to perpetual use and occupancy 
of a designated apartment, and to provide specified services in con- 
nection with the apartment. In addition, Defendant alleges that in the 
event of default by Plaintiffs and termination of their contract, Defendant 
was obligated to pay Plaintiffs the reasonable market value of their 
perpetual use or to arrange for its sale, and Defendant alleges that 
it has fully performed this obligation to Plaintiffs. 

Defendant alleges further that even if some of the actions com- 
plained of were taken and were not proper, Plaintiffs may not in this 
suit (brought in their individual capacities) recover for such actions, 
which are wrongs to the Corporation affecting all its assets and allits 
members, alike without distinction. 


(Note:- Plaintiffs and Defendant have filed what 
is termed as A "Stipulation of Facts. I have 
placed a flag on this.) 


/s/ Charles McLaughlin 
PRE-TRIAL JUDGE 
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[Filed March 23, 1956] 

dy me | STIPULATION OF FACTS 

a It is hereby stipulated and agreed by and between the parties hereto, 
by their respective counsel, that the following facts shall be taken as 
true; provided, however, that this stipulation shall be without prejudice 
to the right of either party to introduce other and further evidence not 
inconsistent with the facts herein stipulated to be true, or to object to 
the introduction ‘in evidence of any such facts on the grounds of immate- 
riality or irrelevance: 

1. The balance owed by defendant to the Federal National Mortgage 
Association, an agency of the Federal Government, on a note secured by 
a Deed of Trust, was $3, 796, 453.45 during the period March 17, 1954 
through April 14, 1954, and was $3, 787, 375.90 during the period 
April 15, 1954 through May 16, 1954. 

2. The housing development known as Naylor Gardens now owned 
by defendant was constructed by Defense Homes Corporation, an agency 
of the Federal Government, and completed in 1944 at a cost of 
$6, 587.000. 

3. The Naylor Gardens housing development includes 51 brick 
buildings containing 748 apartment units of one, two and three bed- 
rooms. 

Tr 2 4. During March, April and May 1954 the defendant had 396 mem- 
bers, not including plaintiffs herein. The total of the original purchase 
price at which these 396 membership interests, plus plaintiffs' member- 
ship interest, were issued was $2, 853,620. The original price of the 
membership interest held by plaintiffs was $7,350. The original pur- 
chase price of plaintiffs' membership interest represented .2575675 per 
cent of the above total of original purchase prices of membership in- 
terests. 

5. On May 31, 1950 the Board of Directors of defendant in a 
special meeting duly called and convened adopted the following resolu- 


tion: 
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"RESOLVED, That sale of Association-owned apartments 
be temporarily suspended during the period 9 June--21 
July 1950; provided, that nothing in this resolution shall 
affect the membership meeting resolution of 25 May 1950 


on the transfer of apartments." 


This was extended by various resolutions until January 5, 1951. 
6. On January 5, 1951 the Board of Directors of defendant in a 
special meeting duly called and convened adopted the following reso- 


lution: : 

"RESOLVED, That the Board of Directors suspend sales 

indefinitely and defer consideration of the sale of VCHA- 

owned apartments until such time as the Board may 

direct at one of its regular meetings that the item be 

placed on the agenda for consideration at the next regular 

meeting." 

7. On February 7, 1951 the Board of Directors of defendant in a 
special meeting duly called and convened adopted the following resolu- 
tion: 

“RESOLVED, That the Manager is authorized and directed 

to exercise, until further notice, the legal option of the 

Association to buy all member owned apartments which are 

now or may hereafter be offered for sale at or below their 

original purchase price less all amounts due to VCHA under 

the Mutual Ownership Contract including estimated costs of 

redecoration." 

8. On June 22, 1951 the Board of Directors of defendant in a regu- 
lar meeting duly convened adopted a resolution concerning repurchase 
and sale of membership interests including right to perpetual use and 
occuparry of apartments. A copy is attached and made a part hereof 
and designated Exhibit A. 

Tr 3 9. On August 10, 1951 the Board of Directors of the defendant 
in a special meeting duly called and convened adopted three resolutions 
concerning repurchase of membership interests, copy of which is attached 
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and made a part hereof and designated Exhibit B. 

10. From May 31, 1950 to the present time defendant has issued 
no new membership interest. Throughout this period, however, there 
have been membership interests available for sale to prospective new 
members by members holding existing membership interests, and 101 
suchsales of existing membership interests had been made by members 
through March 31, 1954. . 

11. During the period prior to May 6, 1954 defendant repurchased 
32 membership interests from withdrawing members. 

12. On or about November 27, 1950 there was filed on behalf 
of defendant by its legal counsel with the Office of the Commissioner of 
Internal Revenue a protest with respect to proposed assessments of 
deficiencies in income taxes for the year 1948. In a memorandum of 
counsel in support of the protest the following statement appeared: 

"The provision of the Internal Revenue Code, Sec. 23(1), 
relevant to allowance for depreciation is as follows: 

"In computing net income there shall be allowed 

as deductions: * * * (1) Depreciation. - A reasonable 

allowance for the exhaustion, wear and tear (including 

a reasonable allowance for obsolescence) - (1) of 

property used in trade or business, or (2) of property 

held for the production of income.' 

"The examining officer has stated in the conclusion quoted 
above that the property is not held for production of income, 

and that for this reason the depreciation deduction can not be 

allowed. But an examination of the terms of the ‘Mutual 

Ownership Contract' and a consideration of decisions in other 

similar cases will demonstrate that the property in question 

here is held for production of income within the meaning of the 

statute and that the depreciation is properly allowable, because 

(1) legal title to property and the principal incidents of owner- 

ship of the property are in the corporation rather than in the 

individual members, (2) burden of wear and tear and obsolescence 
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of the assets is on the corporation rather than on individual 

members, (3) receipts arising from the use of these assets 

have been reported as income by the taxpayer." 

13. On July 20, 1951 the Board of Directors of the defendant at 
a regular meeting adopted two resolutions concerning assessment of a 
capital contribution from members. Copies of these resolutions are 
attached and made a part hereof and designated Exhibit C. A similar 
resolution was adopted December 7, 1951 providing for similar as- 
sessments during 1952. 

14. On or about March 10, 1953 Plaintiff Joseph S. Gullo mailed 
to defendant a letter requesting purchase of plaintiffs' interest. On 
April 3, 1953 the Manager of defendant mailed to plaintiff Joseph S. 
Gullo a reply. On March 29, 1954 plaintiff Joseph S. Gullo mailed to 
defendant another letter requesting purchase of plaintiffs' membership 
interest. Copies of these three letters are attached hereto and made 
a part hereof and designated Exhibit D-1, Exhibit D-2 and Exhibit D-3, 
respectively. 

15. On April 23, 1954 the Board of Directors of defendant adopted 
a resolution. A copy of this resolutim is attached and made a part 
hereof and designated Exhibit E. 

16. The original purchase price of plaintiffs’ membership in- 
terest was $7,350, payment to be made by an initial down payment plus 
equal monthly installments of principal payable on or before the first 
day of each month thereafter until fully repaid. Prior to April 1, 1954 
plaintiffs had paid defendant $2, 281.41 of this amount, leaving an unpaid 
balance on April 1, 1954 of $5, 068. 59. 

17. On April 26, 1954 defendant mailed to the plaintiff Joseph S. 
Gullo a letter, a copy of which is attached hereto and marked Exhibit F 
and made a part hereof. 

18. At all times up to May 6, 1954 plaintiffs continued to occupy 
Apartment B-394 at Naylor Gardens, to receive notices of meetings and 


elections of the defendant, and to otherwise be accorded the same treat- 


ment by defendant as were other members of the defendant. 
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Tr 5 | /s/ Joseph S. Gullo 


/s/ G. Thomas Montgomery 
Attorneys for Plaintiffs 


/s/ James R. Worsley, Jr. 
/s/ Paul Daniel 


Attorneys for Defendant 
Klagsbrunn, Hanes & Irwin 


Tr 1 [Filed March 23, 1956] EXHIBIT A 


RESOLUTION ADOPTED JUNE 22, 1951 
RESOLVED: That the following resolution adopted by the Board 
in February 1951 is hereby rescinded: 

“Resolved that the Manager is authorized 
and directed to exercise, until further notice, the legal 
option of the Association to buy all member owned 
apartments which are now or may hereafter be offered 
for sale at or below their original purchase price 
less all amounts due VCHA under the Mutual Owner- 
ship Contract including estimated costs of redecoration." 

BE IT FURTHER RESOLVED: That the Manager is authorized and directed 
to offer to purchase for the Association any and all member owned 
apartments which are now and hereafter may be voluntarily offered 

for sale. In carrying out this directive, the Manager shall adhere to 

the following principles: 

1. The seller shall have the right to reject this offer and shall 
not thereby be denied the right to dispose of his interest in such other 
manner as he may be legally entitled. 

2. Nothing in this provision shall preclude the Association from 
exercising its legal option to buy an apartment at its current value as 
defined in the Mutual Ownership Contracts. Exercise of this option for 
specific transactions as appropriate may be recommended by the 


Manager or directed by the Board at any time. 
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3. The price at which the Manager shall make such offer shall 
be determined in accordance with section 8 of this resolution, less (a) 
all amounts due under the contract from the member; (b) less all other 
service charges or amounts due VCHA; and (c) less an amount deter- 
mined by the Manager to be necessary for maintenance repairs, painting, 
and decorating to place the apartment in suitable condition for another 
occupant, provided, however, that if the member concerned has never 
received his first redecoration agreed to be furnished him without 
charge, no deduction shall be made for redecoration. 





4. The Manager shall purchase any apartment offered for sale to 
VCHA under the terms of this resolution unless he is directed by the 
Board not to purchase such apartment. Provided however that if in + 
- the opinionof the Manager a purchase under the terms of this resolution * 
sil will jeopardize the cash position of the Association, the Manager will 

so report to the Board and he may recommend to the Board that an 

offered apartment not be purchased. Provided further that the Manager 4 
shall make a separate report with regard to each sales offer which he 

believes should be declined, that each report will be considered indivi- 

dually by the Board, and that Board action on one report shall not be 

construed by the Manager as precedent for action in a subsequent offer 

to sell. | 

5. Apartments purchased by VCHA under the provisions of this 
resolution shall be offered for sale to approved applicants for membership 
in VCHA at the prices determined in accordance with Section 8 of this ™ 
resolution. , 

6. Monies received from the sale of apartments under paragraph 
6 of this resolution shall be placed in a fund to be expended exclusively 
for the purchase of apartments in accordance with this resolution, and 
the Manager shall maintain a separate accounting of this fund. 

7. If in the opinion of the Manager the fund established under 
paragraph 7 of this resolution becomes sufficiently large to permit 
the purchase of all apartments which may then be expected to be offered 
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for sale to VCHA, he shall recommend to the Board of Directors that 
specific apartments acquired under the terms of this resolution shall 
not be offered for sale as required by paragraph 6, in which event the 
Board may direct that such specific apartments shall be retained by 
VCHA: Provided that if after such action by the Board the balance in 
the fund decreases to such an extent that further purchases cannot be 
made, the Manager shall so report to the Board immediately and shall 
request authority to sell any or all of the apartments which may have 
been withdrawn from sale under the terms of this paragraph. 

8. The price to be offered by the Manager in accordance with 
Section 3 above, and the price at which apartments are to be sold in 
accordance with Section 5 above will be determined by the Board and 


may vary from time to time as economic and market conditions change. 
[Filed March 23, 1956] EXHIBIT B 


ip a | THREE RESOLUTIONS ADOPTED AUGUST 10, 1951 


RESOLVED: That the procedure to be followed in the sale of 
apartments by members as provided under Section 11 and/or 12 of the 
Mutual Ownership Contract, shall be as follows: 

(1) A member desiring to sell his apartment shall be required 
to indicate in writing to the Manager his intent to sell, specifying the 
price at which the apartment is offered for sale. 

(2) The Manager shall exercise the option of the Association to 
purchase if the price asked by the seller is not higher than the total 
of his down payment plus his accumulated principal payments. 

(3) At the next Board Meeting the Manager shall report the offer 
to the Board and make his recommendations. The Board then shall 
decide whether to exercise its option to buy at the price indicated or 
to waive such option. 

(4) If the Board decides not to exercise the Association's re- 
purchase option at the price specified by the seller, it shall indicate 
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to the Manager the maximum price at which such option would be 
exercised on this particular apartment. The Manager is thereby 
authorized and directed to convey this information to the seller and 
to proceed to purchase the apartment for the Association if the seller 
accepts the specified price. 

(5) If the seller is unwilling to accept the specified price, the 
Manager will issue a waiver of option to purchase which shall authorize 
the seller to offer his apartment for sale on the open market. 

(6) Any waiver given by the Association shall clearly indicate 
(a) that it waives the option only to repurchase the apartment at a price 
above the maximum at which such option would be exercised under 
section 4 of this resolution, and (b) that an additional waiver must be 
obtained before the apartment can be offered for sale on the open market 
at a lower price. 

(7) Waivers by the Association of option to repurchase apartments 
shall be limited to 90 days. 

RESOLVED: That the Manager is authorized and directed to 
contact all owners of apartments presently listed with the Drury Realty 
Company to ascertain whether the owner is willing to sell to the Associa- 
tion for the amount of his down payment plus accumulated principal 
payments. 

RESOLVED FURTHER: That if the owner indicates a willingness 
to sell to the Association, the Manager shall proceed with the re- 


purchase. 


Mr. Gibson, seconded by Mr. McInerny, moved that the Manager 
be authorized to spend not to exceed $15, 000 for the repurchase of 
apartments without coming back to the Board. 
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[Filed March 23, 1956] EXHIBIT C 
Trt TWO RESOLUTIONS ADOPTED JULY 20, 1951 
Whereas, a consideration of the information available indicates 
- that payments to the Reconstruction Finance Corporation with respect 
y to the principal due under that Deed of Trust executed February 2, 
. 1948, will total approximately $125, 000 during the year 1951, and 


that payments by members with respect to the principal amounts due 

under their Mutual Ownership Contracts will total approximately 

$55, 000 during the year leaving a difference of approximately $70, 000, 

to be raised from other sources, 

» Be it resolved: that each member be and hereby is assessed for 

capital purposes an amount equal to 2.3% (per centum) of the original 

"Purchase Price" fixed in his Mutual Ownership Contract payable in 

five equal installments on the first day of each of the months, August 

through December, 1951, 

, ‘ Be it further resolved: that the amounts received in accordance 
with this resolution shall be capital contributions by the members to 
the Association and shall be credited in the Association's books of 

» accounts to the account "Paid in Surplus", and that the funds made avail- 
able by the operation of this resolution along with funds made available 


by payments by members with respect to the principal amounts due from 


a them under their Mutual Ownership Contracts shall be used for making 
amortization payments on the principal amount due from the Association 
to the Reconstruction Finance Corporation. All payments made by 

. the Association to RFC whether under the original terms of the Deed 

| of Trust, or under subsequent agreements between the Association and 


RFC on or after July 1, 1951, shall be made by using the proceeds of 
the assessment provided for herein until the amount of such payments 
equals the amount of the assessment, 

Be it further resolved: that the Manager is hereby directed to 
advise each member of the Association by mail of the amount of the 
assessment against him and that such amount is a capital contribution 
to the Association, 
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Provided However: that nothing in this resolution shall be con- 
strued as directing that any payments be made to RFC not otherwise 
provided for. 


Whereas, by a resolution adopted this date, the Board has directed 
that an assessment be made against each member in order to provide 
funds for making amortization payments upon the principal amount due 
from the Association to RFC, and 

Whereas, the payments by members of operating payments at the 
previously fixed rate in addition to the assessment might cause hard- 
ship to the members, and 

Whereas, cash on hand along with expected receipts from tenants 
and members are more than sufficient to meet current operating ex- 
penses, therefore, 

Be it Resolved: that effective from the months of August through 
December, 1951, the assessments upon members for operating payments 
shall in the case of each member be reduced by the amount of the 
monthly payment upon his assessment provided for in the resolution 
adopted this date. Provided, however, that this reduction shall not 
apply in the case of any member who refuses to pay the assessment 
ordered by the Board this date. 


[Filed March 23, 1956] EXHIBIT D-1 


JOSEPH S. GULLO 
Attorney at Law 

3006 Gainesville Street, S. E. 
Washington 20, D. C. 


March 10, 1953. 


Veterans Cooperative Housing Assn. 
Naylor Gardens 

30th and Naylor Road, S.E. 
Washington 20, D.C. 


Attention: Board of Directors 


Mh 4 
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Gentlemen:: 

I do not and shall not consent and/or go along with the policy of 
the Board of Directors regarding the proposed plan for reorganization, 
and/or any other such plan, as stated to the Members at the Member- 
ship Meeting held on March 6, 1953, which plan is at present being 
drafted by Counsel for V.C.H.A. 

Therefore, I request that my rights and interests in V.C.H.A. 
be purchased by V.C.H.A. ata "just and Fair price". Such "just and 
fair price" to be determined as of or about the date that the policy 
and/or the resolution to request Counsel to draft a plan of reorganization 
was adopted by the Board. 

I shall accept an invitation to appear before the Board to negotiate 
and determine what the "just and fair price" should be. 

Sincerely, 
(Signed) Joseph S. Gullo 
Joseph S. Gullo 


Filed 
[March 23, 1956] EXHIBIT D-2 


April 3, 1953 
Mr. Joseph Gullo 
3006 Gainesville Street, S.E. 
Washington 20, D. C. 


Dear Mr. Gullo: 

This will confirm our conversation of March 27th with reference 
to your letter of March 10, 1953, and your offer to sell your Apartment No. 
B-394, 3006 Gainesville Street, S.E. to the Association. You indicated 
that you are asking $12, 312.80 for your apartment. 

You said that your figure was arrived at on the assumption that 
the value of the project had appreciated to approximately 140% of. . 
the original purchase price. Sales to date do not bear out this assump- 
tion. I am authorized to offer you $7, 350 for your apartment. 
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I will be glad to discuss the matter with you further at your con- 
venience. 
Very truly yours, 


Walter W. Kreimann 
Manager 


[Filed March 23, 1956] 


JOSEPH S. GULLO 
Attorney at Law 
3006 Gainesville Street, S. E. 


March 29, 1954 


Veterans Cooperative Housing Association 
Naylor Gardens 

30th and Naylor Road, S.E. 

Washington 20, D. C. 


Attention: Board of Directors 


Gentlemen: 

It is my understanding that the membership has approved the plan 
of reorganization, dated March 2, 1954 contained in the resolution as 
submitted to the membership and that the Board of Directors will act 


pursuant to the said resolution and proposed plan of reorganization. 


I have expressed, inter-alia, my disapproval to any such plan 


of reorganization, at various times and specifically by letter to you 
on March 10, 1953 and on March 20, 1954 by means of the form letter 
prepared by you. 

Upon request by me of a fair and just value for all of my rights 
and interests in V.C.H.A., you made an offer in your letter dated 
March 10, 1953 which I did not accept and still reject. 

I am again demanding a fair and just value for all of my rights 
and interests in V.C.H.A. 

Very truly yours, 


/s/ Joseph S. Gullo 
Joseph S. Gullo 





v 








oi am | 
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[Filed March 23, 1956] EXHIBIT E 


RESOLUTION ADOPTED APRIL 23, 1954 


Whereas, the Manager has reported to the Board that Mr. Joseph 
Gullo has defaulted on his payment of $66.75 due April 1, 1954, and 
has notified the Management that he will make no further payments under 
his Contract, 

Be it therefore resolved, that the Manager and the President be 
directed to act against Mr. Gullo in accordance with paragraph 15 of 
the Mutual Ownership Contract; and in so doing, be hereby advised that 
the Board elects to pursue appropriate provisions of paragraph 11 of 
the Contract; and that the "reasonable market value" in this case shall 
be considered to be $9, 000; and 

Be it further resolved, that the "proposal to repurchase Joseph S. 
Gullo's apartment at reasonable market value for default under Mutual 
Ownership Contract" dated April 22, 1954, which was submitted to the 
Board by the Manager, and which, among other considerations by the 
Board, represents the basis for determination of the reasonable market 
value in this case, be made an attachment to this resolution. 

April 22, 1954 


PROPOSAL TO REPURCHASE 
JOSEPH S. GULLO'S APARTMENT 
AT REASONABLE MARKET VALUE FOR DEFAULT UNDER 
MUTUAL OWNERSHIP CONTRACT 


1. Authority to Terminate 

Paragraph 15 of the Mutual Ownership Contract provides: -'In the 
event of default by the Member of any payments or charges required 
under this Contract, or violation of any of the provisions hereof, the 
Association may terminate this Contract upon ten (10) days written 
notice to the Member. *****'TIn the event of termination under this 
paragraph, the Association may, at its election, purchase the Perpetual 
Use on the terms set forth in Paragraph 11 herein, or arrange for 
the sale of the Perpetual Use as provided in Paragraph 12. Upon dis- 
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position of the Perpetual Use pursuant to this paragraph, the Association 
shall pay to the Member the amount of the disposal price less the unpaid 
balance of the Original Assigned Purchase Price and less the estimated 
‘cost of maintenance, repairs, painting, and decorating (required to be 
done by the Member pursuant to Paragraph 8 herein), which are neces- 
sary to place the dwelling in suitable condition for another occupant." 
Paragraph 11 of the Mutual Ownership Contract:-"'*** If the 

Member wishes to leave the Project subsequent to two years from the 


date of his occupancy, the Association shall have the option but not the 


obligation, to purchase the Perpetual Use for an amount equal to the 
then reasonable market value of such Perpetual Use less the unpaid 
balance of the Purchase Price, and less the estimated cost of main- 
tenance, repairs, painting, and decorating as prescribed above in this 
paragraph." 
2. Determination of Price 

In determining a reasonable market value we have analyzed the 
sales of 2 bedroom apartments from January 1, 1953 to date. These 
are as follows: 


Tr 2 Apt. 
No. 


Was 
Sold Original 
Effective Price Premium 


A-277(A1W) 2/28/53 $7450 $1500 
A-516 (B1) 3/31/53 7650 1600 
B-686 (A1) 4/30/53 7350 1150 
B-152(B1W) 5/31/53 7750 1760 
A-391 (A1) 7/31/53 7350 1650 
B-190 (B1) 8/31/53 7650 1800 
B-257 (B2W) 8/31/53 7090 1660 
A-496(A1W) 8/31/53 7450 1450 
A-93 (A1W) 9/30/53 7450 1500 
B-49 (B1) 10/31/53 7650 1300 
B-152(B2) 10/31/53 6990 1260 
A-219 (A1W) 11/30/53 7450 1500 
B-545(B2) 12/31/53 6990 1360 
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We have selected the sale of Apartment 391 by Vincent Noonan 
to Florence Jones effective July 31, 1953 at $9, 000 as the sale which 
establishes a reasonable market value. We selected that sale for 2 
reasons. First, it is the apartment most like Mr. Gullo's. The 
apartment is located in the same entrance as Mr. Gullo's. It is the 
apartment directly below Mr. Gullo's. The only difference in the 2 
apartments is that one is on the first, the other on the second floor. 
Our experience has indicated that these are equally desirable apart- 
ments. Second, this is the most recent sale of a Type A-1 apartment. 
The next most recent was the sale of Apt. B-686, sold effective 4/30/53 
for $8500. 00. 

We feel that $9000. 00 is a very fair price, particularly in view 
of the present weak market for housing in the District of Columbia area. 
At the present time seven 2 bedroom apartments are listed for sale. 
One (Apt. B-698) is the same type. It has been listed since February 
22nd for $8850. One other (B-328) is the same type except that it has 
3 exposures instead of 2, and commanded a $100 higher original 
purchase price. This has been listed since December 21, 1953 for 
$8950. 2 bedroom apartments currently listed are as follows: 





Tr 3 Was 
Listed Original Premium 
Apt. No. On For Price Asked 
A-374 (B2W) 11-17-53 $8400 $7090 $1310 
A-246 (B2) 11-24-53 9150 6990 2160 
B-328 (A1W) 12-21-53 8950 7450 1500 
A-210(B2W) 2-8-54 8750 7090 1660 
B-698 (A1) 2-22-54 8850 7350 1500 
B-640 (B2) 4-9-54 8000 6990 1010 
A-434 (D2W) 4-19-54 9000 7450 1550 


In summary, we are paying $1650 over the original price. We 
believe that these statistics show that we have selected a price so 
reasonable that it cannot be challenged. 
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From the reasonable market value of $9000, Mr. Gullo's out- 
standing balance is to be subtracted. Also, as outlined in Paragraphs 
11 and 15 of the Mutual Ownership Contract, the cost of maintenance, 
repairs, painting, and decorating is to be deducted. That figure was 
set arbitrarily at $150.00 in computing the costs involved in the current 
Member Transfer Policy and, although it is under actual cost, it is 
probably the highest figure that could be defended. The amount of the 
check to Mr. Gullo, after the above deductions have been made, is 
$3781.41. 


[Filed March 23, 1956] EXHIBIT F 


April 26, 1954 
Mr. Joseph S. Gullo 
3006 Gainesville Street, S.E. 
Washington 20, D.C. 


Dear Mr. Gullo: 

On December 7, 1947, you entered into a Mutual Ownership 
Contract with this Association which provided in paragraphs 4 and 5 
thereof that you would pay certain monthly payments consisting of 
principal, interest and operating payments. 

On April 1, 1954, a monthly payment consisting of principal, 
interest and operating payments in the total amount of $66.75 became 
due and owing and has not been paid. On April 16, 1954, you advised 
our Manager by telephone that you had no intention of making further 
payments under your contract. | 

Paragraph 15 of the Mutual Ownership Contract provides: 

"In the event of default by any member of any payments 
or charges required under this Contract, or violation 
of any of the provisions hereof, the Association may 
terminate this Contract upon ten (10) days written 
notice to the Member." 
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We hereby notify you that in view of your default and repudiation 
of your Mutual Ownership Contract, we have elected to terminate your 
contract. This letter shall constitute the ten (10) days written notice 
- of termination required by paragraph 15. Termination is effective 
May 6, 1954. You are hereby requested and directed to surrender 
possession of Apartment B-394 on that date. 

In addition, we hereby give you notice of the election of the 
Association under paragraph 15 of the Mutual Ownership Contract to 
purchase all of your rights under the contract. We herewith tender 
payment for the reasonable market value of your rights in accordance 
with paragraph 11. 

The reasonable market value of your rights under your contract 
has been determined by reference to sales by other members of their 
rights under Mutual Ownership Contracts covering two-bedroom apart- 
ments. In accordance with paragraph 11 of your contract, there has 
been deducted from the reasonable market value the unpaid balance 
of your purchase price and the estimated cost of maintenance, repairs, 
painting and decorating which are necessary to place the dwelling in 
Suitable condition for another occupant as follows: 

Fair market value $9, 000. 00 


Less unpaid balance (including 
operating payment and 
interest through May 5, 


1954) 9, 131.40 
Less estimated cost of repairs, 
etc. ___150.00_ 
$3, 718. 60 
Our check for $3718.60 is tendered herewith. 
Very truly yours, 


/s/ W. Henry Hill, President 
/s/ Thomas D. Laney, Manager 
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[Filed April 30, 1956] 
MOTION FOR SUMMARY JUDGMENT 


The defendant, Veterans Cooperative Housing Association, hereby 
moves the Court to.enter summary judgment in its favor under Rule 
56 of the Federal Rules of Civil Procedure on the ground that the 
pleadings and stipulations, and the affidavits attached hereto, show 
that there is no genuine issue as to any material fact and that defendant 
is entitled to judgment as a matter of law. 
/s/ James R. Worsley, Jr. 
/s/ Paul Daniel 
Attorneys for Defendant 


[NOTICE AND CERTIFICATE OF SERVICE] 


[Filed April 30, 1956] 


AFFIDAVIT IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


District of Columbia ) ss: 

I, Thomas D. Laney, being first duly sworn, depose and say 
that: 

This affidavit is submitted in support of the defendant's motion 
for summary judgment herein. I am an adult and legally competent to 
testify and I have personal knowledge of the facts herein set forth. 

1. Iam employed as the full-time Manager of the Veterans 
Cooperative Housing Association (hereinafter referred to as "defendant" 
or "defendant corporation") and reside on the premises of the Associa- 
tion at 2700 3ist Street, S.E., Washington 20, D. C. I was employed 
by the Association as Manager on January 21, 1954 and have continued 
in this position until the present time. Prior to January 21, 1954 I 
was employed by the defendant as Assistant Manager from November 17, 
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1952 to January 21, 1954. In my capacity as Manager I am responsible 
for supervision and management of the 748 apartments and related 
properties owned by the defendant. I have been thoroughly familiar 
With the details of this operation during the period when I served as 
Manager and also during the earlier period when I served as Assistant 
Manager. I have attended all membership meetings during this period. 

2. Ihave read and am thoroughly familiar with the provisions of 
that contract designated as the Mutual Ownership Contract between 
the defendant corporation and Joseph S. and Vivian B. Gullo (herein- 
after referred to as "plaintiffs"). I am familiar with requirements stated 
in this contract with respect to services to be provided by the defendant 
to the plaintiffs. Throughout the period November 17, 1952 to May 6, 
1954 all these services were provided in a proper and reasonable man- 
ner by defendant by providing the necessary management and adminis- 
tration of the project; by paying all taxes and assessments levied 
against the project; by procuring and paying for fire insurance on the 
project, including insurance on plaintiffs’ dwelling, but not on their 
personal property; by providing plaintiffs with, and paying for, water, 
heat and electricity in reasonable amounts; by setting up reserves to 
cover vacancy, collection losses, repurchase and future cost of re- 
placements; by providing and paying for all necessary current repairs, 
maintenance and replacements of project, including plaintiffs' dwelling, 
but not including interior decorating or minor interior repairs of plain- 
tiffs' dwelling; and by otherwise procuring or providing all the services 
necessary or incidental to the management of the project. 

3. Throughout the period from November 17, 1952 to July 10, 
1954, plaintiffs had possession of apartment B-394 at Naylor Gardens 
and maintained occupancy of this apartment. At no time during this 
period were plaintiffs barred from or deprived of the use of this apart- 
ment by the defendant corporation. At no time during this period was 
this apartment rendered uninhabitable by reason of any actions or 
omissions by the defendant corporation or any of its employees or 


agents. 
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4. In my position as Manager, and before that time as Assistant 
Manager, I was responsible for supervising the collection of payments 


from members and maintaining records with respect to those payments. 

9. At all times after I became Assistant Manager of defendant 
up to and including May 6, 1954, plaintiffs were indebted to defendant 
for a portion of the principal payment provided for in their Mutual Owner- 
ship Contract. The contract provided for a payment with respect to 
this indebtedness to be made on or before the first day of each month. 
The Mutual Ownership Contract also provided for payments on or before 
the first day of each month of interest with respect to such principal 
sum and of an amount designated as an operating payment. During 
the entire period up to and including March 1, 1954, plaintiffs made 
payments of the principal, interest and operating payments as they 
fell due on or before the first day of every month. No pre-payment had 
been made or was made at any time prior to April 1, 1954 with respect 
to the payments of principal, interest and operating payment provided 
in the contract as payable April 1, 1954. No payment was made on 
April 1, 1954 or at any time thereafter by plaintiffs with respect to 
the amounts provided in the contract as payable on that date. On 
April 16, 1954 plaintiff Joseph S. Gullo called affiant by telephone and 
stated that he had no intention of making further payments. 

6. On April 23, 1954 the Board of Directors of defendant corpora- 
tion met and adopted a resolution directing the affiant to proceed 
against plaintiffs in accordance with the provisions of Paragraph 15 of 
the Mutual Ownership Contract between defendant and plaintiffs and 
further directed affiant to advise plaintiffs that the Board of Directors 
had elected to act in accordance with the provisions of Paragraph 11 
of the Mutual Ownership Contract. These paragraphs of the Mutual 
Ownership Contract provide that in event of default by a member of 
defendant corporation, the corporation may terminate such member's 
contract and repurchase his perpetual use for an amount equal to the 
then-reasonable market value of such perpetual use, less the unpaid 
balance of the purchase price and less the estimated cost of maintenance, 
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repairs, painting and decorating. The Board of Directors determined 
that the reasonable market value in the case of plaintiffs was $9, 000. 

7. Acting in accordance with the instruction of defendant corpora- 
tion's Board of Directors, affiant mailed to plaintiffs on April 26, 

1954 a letter notifying plaintiffs of the termination of their contract 
and of the determination that the reasonable market value of their 
rights under the contract was $9,000. Affiant tendered with this letter 
a check in the amount of $3, 718.60. Plaintiffs have not returned this 
check to defendant corporation. 

8. The original purchase price of plaintiffs' interest in defendant 
corporation was $7,350. Prior to April 1, 1954 plaintiffs had paid 
defendant $2, 281.41 of this amount, leaving an unpaid balance on 
April 1, 1954 of $5,068.59. The amount of interest due from plaintiffs 
to defendant on April 1, 1954 was $11.88 and the amount of the operating 
payment due on April 1, 1954 was $42.20. The total of similar pay- 
ments due for the first five days of May 1954 was $8.73. I am well 
acquainted with. the costs of painting, repairing and decorating apart- 
ments owned by defendant corporation, and the cost of repainting, re- 
pairing and redecorating a two-bedroom apartment in any case is not 


less than $150. The amount of the check mailed to plaintiffs was 


computed by subtracting from the $9,000 reasonable market value of 
plaintiffs' interest the above amounts of $11.88, $42.20, $8. 73, 
$150 and $5, 068.59, respectively. 

9. On June 3, 1954 a complaint for possession of apartment B-394 


was filed in the Landlord and Tenant Branch, Civil Division, Municipal 
Court for the District of Columbia (No. L. & T. 28, 265) on behalf of 
defendant corporation. Judgment in favor of defendant for possession 
of the apartment was granted. Plaintiffs moved from the apartment 
on or about July 10, 1954. 

10. Ata meeting of the membership of defendant corporation on 
March 6, 1953 the chairman of the Executive Committee of the Board 
of Directors of defendant corporation presented a report to the members 
in which he stated that the Board of Directors had directed defendant's 
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legal counsel to draft a plan for reorganizing defendant corporation. A 
copy of the report of the Executive Committee, marked Exhibit A, is 
attached hereto and hereby incorporated herein. The plan drawn pur- 
suant to this direction was subsequently rejected. A second proposed 
plan of reorganization was, however, approved at a meeting of the 
membership on March 26, 1954, by a vote of 122 to 28. The member- 
ship directed the corporation's Board of Directors to submit to the 
membership for further consideration at a future meeting documents 
and resolutions required to implement the plan. A copy of the member- 
ship resolution of March 26, 1954, marked Exhibit B, is attached hereto 
and hereby incorporated herein. No change in the corporation's organi- 
zation occurred prior to April 12, 1954, and, in fact, no action has 
been taken to the present time to put into effect any reorganization plan 
such as contemplated in the resolution of March 26, 1954 or any other 
reorganization plan. 

11. Ihave read and am familiar with section 29-831 of the District 
of Columbia Code (1951 Edition) wherein it is provided that at least 
once each year "net savings" of a corporation organized under the Co- 
operative Association Act shall be apportioned and allocated or dis- 
tributed to members of the corporation. I have also read and am 
familiar with section 29-801 of the Code wherein "net savings" is 
defined as "the total income of an association minus the costs of 


operation."' During no year since I have been employed by defendant 


has any allocation, apportionment or distribution of net savings been 


made by defendant and during no such year has the defendant accrued 
total income in excess of its costs of operation. Total income and 
costs of operation for each of these years was as follows: 

Total Income Costs of Operation Net Operating Loss 
1952 $520, 563. 69 $609, 078.51 $88, 514.82 
“1953 612,881.61 639, 762. 54 26, 880.93 
1954 621, 232.85 650, 488. 05 29, 255. 20 
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2 In total income are included operating payments from members, 
rental payments from tenants, interest received and other income. 

a In costs of operation have been included expenses for utilities, repairs 

- and maintenance, taxes and insurance, services, provision for deprecia- 
; tion, administrative expense and interest but not provision for vacancy 

- and collection loss reserve. These figures have been audited and verified 
> by J. Henry Oehmann and Company, independent certified public ac- 

is countants for the years above shown. 

/s/ Thomas D. Laney (SEAL) 


| District of Columbia ) ss: 
Subscribed and sworn to before me this 30th day of April, 1956. 


/s/ Angelene E. Wheatley 


[Filed April 30, 1956] EXHIBIT A 
EXECUTIVE COMMITTEE REPORT 
March 6, 1953 


At the special membership meeting held on February 1, 1952, 
the members expressed a desire that the president appoint an Ad Hoc 
Committee to develop a questionnaire designed to determine the wishes 
of the members on the various aspects of our organization. A committee 
was subsequently appointed and it sent a questionnaire to all members 
in April, 1952. Of the total 408 members at that date, 240 or approxi- 
mately 60% had returned the questionnaire at the time the committee 
rendered its report in June, 1952. You have all received a copy of that 
report. 

Your Board of Directors referred the report to the Board's 
Executive Committee for review and recommendations. 

The first question read as follows: 


"Under our present articles of incorporation in the 
event of dissolution of VCHA, after payment of debts and 
repayment to members of payments on their principal, all 
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remaining assets (profits) no matter how large or small would 
have to be turned over to the D. C. Government for the benefit 
of Veterans of World War II. Do you want this section of the 
articles of incorporation to be changed so that all remaining 
assets (profits) would be divided among the members in 
proportion to the original purchase price of their apartments 
or some similar but equitable formula?" 
229 members (more than 95%) said they wanted this changed. According- 
ly, the Executive Committee recommended that counsel be requested 
to draft a proposed amendment to the Articles of Incorporation to make 
this change. In submitting the proposed amendment, counsel pointed 
out that the present wording of the Articles uses terminology that 
does not have generally accepted meaning and is not defined in the 


Articles. This situation results in ambiguities which could cause 


much confusion in the event that dissolution should ever be attempted. 
Counsel also pointed out that the Articles as they now stand are proba- 
bly inconsistent with D. C. law. To remedy this, counsel, in drafting 
the proposed amendment, went on to attempt to clarify certain of these 
ambiguities and inconsistencies. The proposed amendments, as sub- 
mitted, raised new questions and new problems in the minds of the 
Executive Committee. As an interim solution, we asked counsel to 
amend the Articles simply by deleting the clause directing that certain 
proceeds be paid to the District of Columbia for the benefit of veterans. 
Counsel informed us that this could not be done without first deter- 
ming the meaning of patronage and similar terms and then interpreting 
these in the light of the particular D. C. law under which our Associa- 
tion exists. 

In the meantime came the Gullo-Schubert suit which, as I interpret 
it (and this is a personal observation) is basically a suit for a definition 
of the individual member's legal status in VCHA and for performance 
with respect to certain accounting transactions, both of which stem 
from conflicting opinions over our present form of organization. 
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As a result of the Gullo-Schubert suit, two committees were 
appointed by members: one to study the allegations set forth in the 


suit, and the other to recommend an accounting formula to be used in 


connection with any distribution or allocation of funds to members. 

Both committees have now reported to the members. The suit review 
committee in its report recommended "that the matter of reorganization 
should be given further study by the Board and the question resolved one 
way or another as soon as feasible."' The Ad Hoc Committee on Formula 
for Allocation of Membership Equities had also been meeting and its 
report to the Board in November 1952 suggested that the proposed formula 
and its application be submitted to VCHA's counsel and certified public 
accountant for review to determine that it was not in violation of either 
the mutual ownership contract or D. C. law. Both our counsel and CPA 
agreed that the formula was proper but disagreed with the proposed ap- 
plication. 

These differences of opinion, these inconsistencies, these con- 
flicts, the law suit, and so forth have led the Executive Committee to 
conclude that the only practical way to cut through the maze of problems 
is, in effect, to start from scratch, i.e. to reorganize. On February 13, 
1953, the Executive Committee recommended that the Board take posi- 
tive steps to clarify the relations of members to the Association by re- 
questing counsel to draft an outline of a plan which would eliminate 
most of our present difficulties by converting the Association to a business 
type organization. This was adopted by a unanimous vote of the Board 
(Messrs. Hacking, Odom and Cuddy absent). 

What this resolution means is that counsel will present to the Board 
an outline of the steps that must be taken to convert the Association to 
a normal profit making corporate enterprise. It is much too early to 
attempt to describe any details since at this point we do not know what 
refinements our mutual ownership contracts may require of such an 
organization. It would also seem that any serious consideration of 


reorganization should include an investigation of the possibility of 
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outright sale of the project. The questionnaire indicated approximately 


60% of those members replying favored selling if their proportionate 
share of the profit were between $1, 000 and $8, 000. 

The Board, upon receiving this information, will consider it 
carefully, convert the abstract proposals into dollars and cents 
measuring sticks to be applied to VCHA and to the individual member. 
Then when, in the opinion of a majority of the Board, a sound practical 
solution to the multitude of problems which now confront us has been 
determined, the plan will be presented to the membership. 

We are now in our sixth year of operation and this problem of 
reorganization has haunted us from the very beginning. The problem 
has been studied and restudied by various committees without tangible 
results. It is time now for the Board to provide the leadership necessary 
to effect a change in corporate form or at least to define what we are 
and where we are going. You can rest assured that the proposed plan, 
whatever form it may finally take, will not satisfy everyone. To those 
who will dogmatically oppose what is offered, the recent comments of 
Senator Douglas regarding the role of the opposition party in Congress 
are, I think, quite appropriate. He said that for an opposition to con- 
centrate entirely upon the bad features of a given policy, without also 
considering the good, and without suggesting a superior substitute, 
is to fail in its full duty. 

What final recommendation the Board will make regarding our 
form of organization is as yet undetermined. The recent step authorizing 
counsel to outline a business type organization is merely the first 
phase of a positive program to place our homes and our investment on 
a sounder financial and legal basis. 

Executive Committee 
By /s/G. E. Stanton 


I, Leonard V. Stahl, Secretary of the Veterans Cooperative Housing 
Association, hereby certify that the foregoing is a full, true, and correct 
copy of a report delivered by G. E. Stanton, Chairman of the Executive 
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Committee of the Board of Directors at a membership meeting on 
March 6, 1953 and attached to the minutes of such meeting. 
In witness whereof I have set hereto my hand and affixed the 
Corporate Seal this 30th day of April, 1956. 
/s/ Leonard V. Stahl 
Secretary 


EXHIBIT B 
RESOLUTION ADOPTED AT MEETING OF THE MEMBERSHIP 


OF THE VETERANS COOPERATIVE HOUSING ASSOCIATION - 
MARCH 26, 1954 


WHEREAS, the members of Veterans Cooperative Housing Asso- 
ciation desire to change the form of organization of the Association 
for the reasons stated in the attachment entitled "PROPOSED PLAN 
OF REORGANIZATION", and 

WHEREAS, the members desire that the Association continue to 
operate on a non-profit cooperative basis, 

NOW, THEREFORE, BE IT RESOLVED: 

1. That the members of this Association hereby approve the 
plan of reorganization contained in the attachment to this resolution. 

2. That the members hereby authorize and direct the Board of 
Directors to take such action as they may deem necessary to perfect 


this plan of reorganization at the earliest feasible date. 
3. That the members further direct the Board of Directors to 


submit to the membership for final approval, at a subsequent membership 


meeting, all documents and resolutions required to implement this 


plan. 


March 2, 1954 
PROPOSED PLAN OF REORGANIZATION 
In order to eliminate the principal disadvantages of the present 
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form of organization, and still preserve the desirable non-profit co- 
operative features of the present Association, the plan presented herein 
is proposed. 
Problems of Existing Organization 

Under the present-type organization it is difficult for a member 
who must leave town, or for other personal reasons dispose of his 
contract, to recover the full value of his holdings in the Association. 

It is difficult for him to convince a prospective purchaser that in the 
Mutual Ownership Contract he has an interest in anything other than 
the right to occupy one apartment. [If he had, in lieu of the Mutual 
Ownership Contract, a 99-year lease representing his right to the 
apartment, and shares of stock in the corporation, it would be much 
easier for him to show the value of his holdings. Each share of stock 
would represent a known portion of the total equity of the corporation. 
This could readily be determined by any member. 

The present Association is organized under the District of Columbia 
Cooperative Statute which provides that in the case of dissolution, funds 
will be distributed by paying to members the par value of their member- 
ship certificates, to subscribers the amounts paid on their subscriptions, 
to patrons the amounts of savings returns credited to their accounts, 
and the remaining surplus to patrons on the basis of their patronage 
or to some cooperative or non-profit organization. Under this Statute 
it is impossible to know with certainty what is the par value of each 
member’s membership certificate, what is the amount paid on sub- 
scriptions, who are patrons and what is patronage. There also ap- 
pears to be no certain way in which this situation can be clarified by 
amending the Articles of Incorporation. 

There is no certainty as to what is the relationship between the 
Association and its members under the present organization. It is 
not clear what procedure would have to be followed by the Association 
to regain possession of an apartment, if a member defaulted in his 
payments. Thus, it is not clear how the Association would protect 
itself and other members in the event one member without justification 
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refused to make his monthly payments. Thus, one unprincipled delin- 
quent could conceivably shirk his fair share of the burden of operating 
expenses for an unreasonably long period of time. Undoubtedly he 

could be evicted, but with the present form of organization, the pro- 
cedure might be long, cumbersome and expensive. The Mutual 
Ownership Contract is not a lease and it is not a mortgage. There are 
established legal procedures with respect to cooperative housing corpora- 
tions where there is a 99-year lease and stock, as there would be with 
the new-type corporation. 

Under the present form of incorporation the Internal Revenue 
Service has, in the past, contended that the Association could not deduct 
depreciation on the portion of its property that was occupied by members. 
Although the Service has now dropped this contention, and although we 
believe that it had no basis, legally, the precedents will be much more 
clearly in favor of the Association, if the new-type organization is 
adopted. 

Description of Proposed New Organization 

The reorganization plan would substitute shares of stock and 99- 
year leases for the present Mutual Ownership Contracts. The Associa- 
tion, as reorganized, would continue to operate on the same cooperative 
basis that it has in the past. 

The new organization would issue shares of stock to present mem- 
bers of VCHA in exchange for their Mutual Ownership Contracts. Ulti- 
mately each member will receive one share of stock for each $10 of 
the original price of his apartment. Initially, each member would be 
issued one share of stock for each $10 of down payment and principal 
payments made on his Mutual Ownership Contract; and he would sub- 
scribe for additional shares equal in amount, at a value of $10 each, 
to the unpaid balance of his Mutual Ownership Contract. The sub- 
scribed shares could then be issued, perhaps annually, equivalent to 
payments on his subscription. 

The reorganization will preserve the present cooperative nature 


of VCHA. Each member will have one vote. New members will be 
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subject to the same approval of the Association as at present. The 
present "non-profit" character of member payments will be continued. 
The new corporation will retain whatever income tax advantages VCHA 
now enjoys. In short reorganization will change the form of VCHA 
while retaining its substance. 

These changes in form would have almost no effect upon the 
manner in which the Association now operates. Each member would 
continue to make a monthly operating payment which would be desig- 
nated as rental under his 99-year lease. Each member would continue 
to make a monthly payment of principal and interest which would be 
applicable to the unpaid balance on his subscribed shares. The leases 
would provide for termination if a member should default in either his 
rental (operating payments) or in his principal or interest payments. 
As in the present Mutual Ownership Contract, there would be a pro- 
vision for continued occupancy under certain circumstances in the 
event of default. 

Each member would be permitted to transfer his lease and stock 
but neither could be transferred separately. No member will be per- 
mitted to hold more than one 99-year lease. 

Procedure for Establishing New Organization 

If the membership favors the proposed reorganization, the Board 
of Directors will work out details of the plan and have necessary docu- 
ments prepared for approval by the membership at a subsequent meeting. 
Upon final approval by the membership, the documents will be submitted 
to the Reconstruction Finance Corporation for the approval required by 
the Deed of Trust. 


I, Leonard V. Stahl, Secretary of the Veterans Cooperative Housing 
Association, hereby certify that the foregoing is a full, true, and correct 
copy of a resolution and attachment thereto adopted at a meeting of the 
membership on March 26, 1954. 

In witness whereof I have set hereto my hand and affixed the 


Corporate Seal this 30th day of April, 1956. 


drs deal) /s/ Leonard V. Stahl 
| Corporate Sealy Secretary 
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[Filed April 30, 1956] 
AFFIDAVIT IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
District of Columbia ) ss: 

I, Walter W. Kreimann, being first duly sworn, depose and say 
that: 

This affidavit is submitted in support of the defendant's motion 
for summary judgment herein. I am an adult and legally competent to 
testify and I have personal knowledge of the facts herein set forth. 

1. Iam now employed as head of the property management depart- 
ment of Waverly Taylor, Inc., owner of various real estate properties 
in the District of Columbia. I was employed first as the Administrative 
Assistant to the Board of Directors and thereafter as the full-time 
Manager of Veterans Cooperative Housing Association (hereinafter 
referred to as the "defendant" or "defendant corporation") from the 
time defendant acquired Naylor Gardens until January 21, 1954. In 
my capacity as Manager of defendant from November 1948 until 
January 21, 1954, I was responsible for supervision and management 
of the 748 apartments and related properties owned by the defendant. 

I am thoroughly familiar with the details of this operation during the 
period when I served as Manager and also during the earlier period 
when I served as Administrative Assistant. 

2. Ihave read and am familiar with the Mutual Ownership Con- 
tract entered into between defendant and Joseph S. and Vivian B. Gullo 
(hereinafter referred to as "plaintiffs") on September 16, 1949. Iam 
familiar with requirements stated in this contract with respect to 
services to be provided by the defendant to the plaintiffs. Throughout 
the period September 16, 1949 through January 21, 1954 all these ser- 
vices were provided in a proper and reasonable manner by defendant 
by providing the necessary management and administration of the project; 
by paying all taxes and assessments levied against the project; by pro- 
curing and paying for fire insurance on the project, including insurance 
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on plaintiff's dwelling, but not on their personal property; by providing 
plaintiffs with and paying for, water, heat and electricity in reasonable 
amounts; by setting up reserves to cover vacancy, collection losses, 
repurchase and future cost of replacements; by providing and paying 
for all necessary current repairs, maintenance and replacements of 
project, including plaintiffs' dwelling, but not including interior deco- 
rating or minor interior repairs of plaintiffs' dwelling; and by other- 
wise procuring or providing all the services necessary or incidental 
to the management of the project. 

3. I attended meetings of the Board of Directors of defendant 
and am familiar with the various actions taken by the Board in fixing 
the amounts of payments to be made by members. For the years 1948, 
1949, 1950 and that portion of 1951 prior to August 1, 1951, the Board 
of Directors acting pursuant to Paragraph 5 of the Mutual Ownership 
Contract provided for payment by each member of a sum each month 
designated as an operating payment in an amount not greater than the 
estimated cost of operating services, utilities and reserves. For the 
period August 1, 1951 through December 31, 1952, the Board of 
Directors provided for a payment each month by each member of a 
sum made up of two amounts, one designated as a capital contribution 
and one designated as an operating payment with the two amounts to- 
gether totaling no more than the estimated cost of operating services, 


utilities and reserves. On January 1, 1953 the Board of Directors re- 


turned to the system of providing a single monthly payment designated 
as an operating payment in an amount not greater than the estimated 
cost of operating services, utilities and reserves. Amounts of such 
monthly payments with respect to plaintiffs’ membership interest were 
as follows for the periods indicated: 
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"Operating 

Payment" 
Sept. 16, 1949 - Dec. 31, 1949 $48.10 
Jan. 1, 1950 - June 30, 1951 46.45 
July 1, 1951 - July 31, 1951 42.20 
Aug. 1, 1951 - Dec. 31, 1951 8.39 
Jan. 1, 1952 - Dec. 31, 1952 28.11 
Jan. 1, 1953 - Jan. 21, 1954 42.20 


"Capital 


Contribution" 


$33.81 
14.09 


I have read and an familiar with section 29-831 of the District 


of Columbia Code (1951 Edition) wherein it is provided that at least 


once each year "net savings" of a corporation organized under the Co- 


operative Association Act shall be apportioned and allocated or distributed 


to members of the corporation. I have also read and am familiar with sec- 


tion 29-801 of the Code wherein "net savings" is defined as "the total 


income of an association minus the costs of operation."" During no 


year while I was employed by defendant was any allocation, apportion- 


ment or distribution of net savings made by defendant and during no 


such year has the defendant accrued total income in excess of its costs 


of operation. Total income and costs of operation for each of these 


years was as follows: 


1948 
1949 
1950 
1951 
1952 
1953 
1954 


Total 
Income 


$574, 970.91 


595, 572. 86 
589, 789.97 
517, 550. 40 
520, 563. 69 
612, 881. 61 
621, 232.85 


Costs of 


Operation 


$626, 978. 04 


619, 407.98 
614, 447.78 
618, 438.81 
609, 078.51 
639, 762.54 
650, 488. 05 


Net 
Operating Loss 
$ 52, 007. 13 
23, 835.12 
24, 657.81 
100, 888. 41 
88, 514.82 
26, 880.93 
29, 255. 20 


In total income are included operating payments from members, 


rental payments for tenants, interest received and other income. In 
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costs of operation have been included expenses for utilities, repairs 
and maintenance, taxes and insurance, services, provision for deprecia- 
tion, administrative expense and interest but not provision for vacancy 
and collection loss reserve. These figures have been audited and veri- 
fied by J. Henry Oehmann and Company, independent certified public 
accountants for the year 1949 through 1954. Figures for the year 1948 
were prepared by a certified public accountant on the staff of defendant 
and are the figures submitted and accepted by Reconstruction Finance 


Corporation as required by the terms of our Deed of Trust. 
/s/ Walter W. Kreimann 


District of Columbia ) ss: 
Subscribed and sworn to before me this 30th day of April, 1956. 


/s/ Angelene E. Wheatley 
Notary Public 


[Filed April 30, 1956] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


* * oe * * 


Il, ARGUMENT 


A. The Pleadings, Stipulations and Affidavits reveal no 
Genuine Issue as to any Material Fact. 


The documents in the case reveal that there is no real dispute 
between the parties as to any of the material facts. Defendant admits 
the actions and omissions attributed to it by the plaintiffs. There is in 
truth nothing to be tried. Consequently, the case is ripe for summary 
judgment. Rule 56(c) Fed. R. Civ. P. 

x * * « 

CONCLUSION 

There is no genuine issue as to any material fact. The complete 
terms of the Mutual Ownership Contract are in writing. The parties 
are agreed as to the events which have occurred, including the actions 
and omissions of the defendant which are complained of by the plaintiffs. 
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Since no facts remain to be tried, the only questions to be dis- 
posed of are questions of law. On the undisputed facts, defendant is 
entitled to judgment as a matter of law. 
Respectfully submitted, 
/s/ James R. Worsley, Jr. 
/s/ Paul Daniel oo 
Attorneys for Defendant 


[Filed May 18, 1956] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Plaintiffs respectfully move the Court to deny defendant's Motion 
For Summary Judgment for the following reasons: 

That the pleadings and affidavits on file disclose there are issues 
as to material facts; 

1. The value of Plaintiff Perpetual Use is in issue and disputed. 

2. The breach of the trust and fiduciary relationship alleged by 
Plaintiffs is in issue and disputed. 


3. The wrongful and negligent performance by Defendant of 


Plaintiffs Mutual Ownership Contract alleged by Plaintiffs is in issue 
and disputed. 

4. The nature, character, amount, and an accounting of the 
operating payments alleged by Plaintiffs is in issue and disputed. 

So. The nature, character, amount and an accounting of the capital 
contribution alleged by Plaintiffs is in issue and disputed. 

6. The monies provided from the excess operating payments and 
the nature and manner of the application of said monies as alleged by 
Plaintiffs is in issue and disputed. 

7. The monies provided from the levy of the capital contribution 
and the application thereof as alleged by Plaintiffs is in issue and 
disputed. 

8. The inferences and conclusions made by Defendant with 
reference to the audit made by J. Henry Oehmann ami Co., Certified 
Public Accountant, is in issue and disputed. 
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9. The inferences and conclusions made by Defendant with respect 
to net savings and an accounting thereof is in issue and disputed. 

10. The manner and method used by Defendant to cause a re- 
organization and the nature thereof is in issue and disputed. 

11. The benefits flowing to Plaintiffs from the operation of the 
Project as a true Cooperative Housing Project as alleged by Plaintiffs 
is in issue and disputed. 

12. The peaceable possession by Plaintiffs of their Perpetual 
Use is in issue and disputed. 

13. The allegation made by Defendant with respect to Plaintiffs 
making any default is in issue and disputed. 

[CERTIFICATE OF SERVICE] 


[Filed May 18, 1956] 
POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT'S 


MOTION FOR SUMMARY JUDGMENT 


EXHIBIT A 
CONTRACT TO SELL AND PURCHASE 

THIS CONTRACT made and entered into this 15th day of January, 
1947, by the UNITED STATES OF AMERICA, acting by and through the 
NATIONAL HOUSING AGENCY, under and pursuant to the power and 
authority contianed in the provisions of the Surplus Property Act of 
1944, as amended, (58 Stat. 765); SPB Regulation No. 1(10 F.R. 3764) 
and SPB SPA Regulation No. 5(10 F.R. 12812); and the DEFENSE HOMES 
CORPORATION, a Maryland Corporation, acting by and through its 
officers thereunto duly authorized, (both of which are hereinafter called 
the "GOVERNMENT" ), and 

The VETERANS COOPERATIVE HOUSING ASSOCIATION, a non- 
profit corporation, organized pursuant to the District of Columbia Co- 
operative Association Act, Title 29, Chapter 8, of the Code of Laws of 
the District of Columbia, (hereinafter called the "ASSOCIATION". 
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WITNESSETH that the parties hereto do mutually agree as follows 

Article 1 - Conveyance Agreement. Subject to all of the pro- 
visions of this Contract, and for the purchase price hereinafter set 
forth, the Government agrees to sell and convey, and the Association 
agrees to purchase and accept conveyance of, the right, title and in- 
terest of the Government in and to the Housing Project (hereinafter called 
the "PROJECT") consisting of one development, containing substantially 
seven hundred fifty seven (757) dwelling units, known as NAYLOR GARDENS, 
Situated at Washington, District of Columbia, including all the land 
comprising the site thereof, together with all buildings, structures, 
and improvements thereon, and all equipment, fixtures, appurtenances, 
and supplied installed in, or located thereon, on the date hereof, subject, 
however, to any and all depreciation, loss, obsolescence, and wear and 
tear due to normal usage from said date hereof to the date of conveyance 
as hereinafter provided. 

Article II - Purchase Price. The purchase price for the project 
shall be Five Million One Hundred Twenty-five Thousand Dollars 
($5, 125, 000. 00) of which Five Hundred Twelve Thousand Five Hundred 
Dollars ($512, 500.00) shall be payable upon delivery of the conveyance 
documents. The balance of Four Million Six Hundred Twelve Thousand 
Five Hundred Dollars ($4, 612, 500.00) shall be payable at the rate and 
on the terms prescribed in the Deed of Trust Note and Deed of Trust 
hereinafter described. Simultaneously with the delivery of the conveyance 
documents and the payment of the down payment as aforesaid, the As- 
sociation will deliver its Deed of Trust Note in the form of Exhibit A 
attached hereto and made a part hereof (with such modifications thereto 
as may be agreed upon by the parties hereto) in principal amount of 
Four Million Six Hundred Twelve Thousand Five Hundred Dollars 
($4, 612,500. 00) bearing interest at the rate of Three (3%) Percent 
per annum, together with a Deed of Trust (in the form of Exhibit B 
attached hereto as part hereof with such modifications thereto as may 
be agreed upon by the parties hereto) as security for the payment of 


said note. 
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Article III - Conveyance Documents and Termination Upon Failure 
to Perform Conditions Precedents. The Government whall deliver a 
quitclaim deed (in the form of Exhibit C attached hereto as part hereof 
with such modifications thereto as may be agreed upon by the parties 
hereto) and such other documents as may be necessary to effect the 
conveyance of the Project within five (5) days on and after the date when 
the Association shall have a total of substantially Three Hundred (300) 
member occupants of the project and upon payment of the down payment 
as aforesaid; Provided, However, that in the event the Association does 
not obtain member occupants in the number aforesaid prior to January 10, 
1949, or shall have failed within such period to perform or accomplish 
any other term, covenant or condition, required under this contract 
to be performed or accomplished, prior to delivery of said conveyance 
documents, then in either of such events, this Contract shall terminate 


and all rights of the Association hereunder shall cease. 
* aK aK x Ba * 


EXHIBIT B 
ESCROW AGREEMENT 

This agreement made in the City of Washington, D. C. on the 7th 
day of December, 1947 between Veterans Cooperative Housing Associa- 
tion, Naylor Gardens, Washington, D.C. (herein called the Association), 
Joseph C. Lawrence, J. Leo Lynch and William A. Roberts jointly 
(herein called Escrow Agents), and Joseph S. Gullo and/or Vivian B. 
Gullo (herein called Member), all of Washington, D.C. 

WITNESSETH: 

WHEREAS, the Association is a party to a contract for purchase 
and sale of Naylor Gardens (herein called the Project) from Defense 
Homes Corporation, a Government corporation; and 

WHEREAS, the Association and the Member have entered into a 
written Mutual Ownership Contract on the 7th day of December, 1947 
for the purchase and sale of Apartment No. B-216 in Naylor Gardens 
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located at 2713 29th St., S.E. in Washington, D.C., Paragraph 4 (a) of 
which contract provides as follows: 
'"(a) Down Payment: The Member agrees to pay on demand 
of the Association for the purpose of and incident to settlement 
of Purchase and Sales Contract, as a down payment on the 
Purchase Price, an amount determined by the Association, 
which amount shall in no event be less than ten per cent 
(10%) of the Purchase Price no more than twenty per cent 
(20%) required to enable the Association to make a ten 
per cent (10%) down payment on the project. Such percentage 
shall be located among the units occupied by member occu- 
pants in relation to the purchase price of their respective 
units. The Association's determination in this respect 
shall be based on its needs to meet the down payment re- 
quired by the Government pursuant to the above mentioned 
Purchase and Sales Contract and such determination shall 
be final and binding on the Member. If the above mentioned 
Purchase and Sales Contract is terminated prior to delivery 
of the deed conveying the Project to the Association, then in 
such event the Association shall return to the Member the 


entire amount tendered as a down payment." 


[Filed May 18, 1956] 


AFFIDAVIT IN OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


District of Columbia ) ss: 

I, Joseph S. Gullo, being duly sworn deposes and says that he 
is an adult and legally competent to testify, and that he is the plaintiff 
and attorney, pro-se, in the above-entitled cause, that he is a member 
of the Bar of the District of Columbia and a Certified Public Accountant; 











70 
tha he has personal knowledge of the facts herein stated, and that he 
makes this affidavit in opposition of Defendant's Motion For Summary 
Judgment. 

That the financial condition and operating results of defendant 
contained in the annual audit reports by J. Henry Oehman and Co., 
Certified Public Accountants, have been endorsed and adopted by the 
treasurer of defendant as his annual report to the Membership. An 
examination by the affiant of these reports and other reports issued 
by defendant to affiant and the Members, among other things, shows 
that the statements in the affidavits in support of defendant's Motion 
are misleading and false. 

For example, no reserve is provided to cover vacancies on 
members’ owned apartments which is in accord with paragraph 9 of 
the Deed of Trust, said Deed of Trust being made part of the com- 
plaint; in said reports the said auditors state that it is sound procedure 
not to provide for depreciation for an organization such as defendant, 
provided proper current maintenance and a reasonable program to 
provide for actual replacement is consistently followed; that such a 
program has been followed by the defendant can be shown by the 
fact that the Deed of Trust requirement for such a program is 
$45, 000.00 (Par. 8), whereas the defendant has provided and applied 
each year $80, 000.00 for current maintenance and actual replacements. 
The annual report for the calendar year 1950 of the defendant's Auditing 
Committee, members of said Committee being Certified Public Ac- 
countants, states that no portion of the reserve for depreciation ap- 
plicable to member apartments can in any way be credited to the member 
accounts since it is merely a bookkeeping entry and that no cash ex- 


penditure on the part of the Association or the members is involved. 
That an examination by the affiant of the said audit reports of J. 
Henry Oehman and Co., Certified Public Accountants does show that 
the funds provided from the rental of tenants apartments have been 
insufficient to amortize the indebtedness due on the Deed of Trust Note 
on said tenants rental apartments; that as at December 31, 1953, about 
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$404, 981.58 had been paid on the said Deed of Trust Note applicable 
to tenants apartments whereas for the same period there only was 
provided an amount of about $380, 141.42 from the rental operation 
of tenants rental apartments after expenses had been paid or incurred 
and before depreciation and provision for vacancy and collection loss 
reserve on said rental tenants apartments. 

That overcharges and additional capital assessments have been 
made on the plaintiffs and members may be gleaned from a report 
dated August 1, 1952, issued by defendant and made part hereof as 
Exhibit A; further that the report, dated November 3, 1952, of the Suit 
Review Committee, a committee appointed by the President of defendant 
Association pursuant to a Membership resolution to examine the 
allegations of the suit filed by Gullo and Schubert provides: 

"The sum ($160, 000.00) referred to is apparently the 
total of the net savings or income (Underline supplied) of 

the Association resulting from its operations from 1948 

through 1951 as shown in the report of the Auditing Com- 

mittee dated August 1, 1952, part of which was used to 

reduce the deed of trust note..... my 
and further the minutes of the Board of Directors, shown as Exhibit C 
in the Stipulation of Facts of the Pre-Trial in part states: 

"Be it resolved; that each member be and hereby is 

assessed for capital purposes an amount equal to 2.3% 

(per centum) of the original 'Purchase Price’ fixed in his 

Mutual Ownership Contract...... 

Same e that the amounts received in accordance with 

this resolution shall be capital contribution by the members 

to the Association....and shall be used for making amorti- 

zation payments on the principal amount due from the Asso- 

ciation to the Reconstruction Finance Corporation." 

(Now F NM A). 

That at no time has defendant maintained records to comply with 
the provisions of Title 29, Chapter 8 of the District of Columbia Code 


ES 
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with respect, among other things, to apportion, allocate, or distribute 
"savings" and excess payments under the respective Mutual Ownership 
Contracts made by plaintiffs and respective members, nor has defendant 
maintained any records to reflect any such apportionment, allocation, 
credit and distribution of said savings, excess payments and capital 
contributions, nor have any such apportionment, allocation, credit 
or distribution been made by defendant, that funds provided from said 
savings, excess payments, and capital contributions have been applied 
in part by defendant to repurchase apartments and to amortize payments 
on the principal amount due from the defendant to the Reconstruction 
Finance Corporation (now F N M A) on those apartments held by defen- 
dant for rental. Defendant at no time has furnished affiant and other 
respective members an accounting of their respective share of ex- 
penses and capital contributions. 

That the affiant and other members were informed by defendant 
through the Board of Directors that plans of reorganization were being 
considered can be gleaned from a report dated on or about March 1, 
1951, reported by a member of the Board of Directors and the Chairman 
of the Ad Hoc Committee on Sales and Reorganization and accepted by 
the Board of Directors, which in part provides as follows: 

"Perpetual Use appears to be nothing more than a 

long term lease with rental at cost. We know that perpetual 

use is not a title or legal claim to any asset or income 

values, including reserves, prepayments on mortgages, 

appreciation in capital assets, etc. It may not represent 

even a claim on the equity paid to purchase it, and each 

member may be liable for V C H A debts to the extent of 

the price of his apartment. 

"As members, we have paid some three-quarters 
of a million dollars merely for the privilege of living 





here. I propose that with a few more dollars invested 
in reorganization, we members own the place and to 
each his due." 
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That on or about June, 1952, affiant, Joseph S. Gullo and 
Eugene J. Schubert in Joseph S. Gullo and Eugene J. Schubert et al 
v. Veterans Cooperative Housing Association et al, Civil Action 
No. 2639-52, 13 Fed. Rules Dec. 11, brought a class action for 
Declaratory Judgment and mandatory injunction wherein the affiant 
in substance made the same allegations as those alleged in the present 
suit, among other things, alleging that defendant was making false 
and misleading representations to the plaintiffs and membership with 
the purpose of causing a reorganization of defendant, Association, 
that upon defendant's motion to dismiss, the Court, among other 
things, found that the complaint alleged a controversy, but sustained 
defendant's motion on the ground "that plaintiffs have failed to show 
that they'will fairly insure the adequate representation of all' members." 

Notwithstanding that defendant gave assurances to affiant that 
considerations would be given to affiants' allegations and demands, 
defendant persisted to continue to disregard and ignore affiant's demands. 
At a membership meeting held on March 6, 1953, the affiant and 
members were informed that the Board had directed defendant's legal 
counsel to outline the steps required to convert defendant, Association, 
to a business-type corporation. On March 10, 1953, affiant by letter 
to defendant, stated his objections to such a proposal and requested to 
have their rights and interests in defendant Association, purchased 
by said Association, said defendant, Association, offered affiant 
less than its cost price which affiant ignored. A copy of the report 
referred to in Exhibit A, said Exhibit being made part of the affidavit 
of Thomas D. Laney in support of the motion for summary judgment 
is attached hereto. Exhibit B. After several plans of reorganization 
were rejected, the membership, on March 26, 1954, approved a plan 


of reorganization which was opposed by affiant. On March 29, 1954, 
affiant by letter, Exhibit D-3 Stipulation of Facts informed defendant 
their disapproval of said plan of reorganization and demanded a fair 
and just value of all of their rights and interests in defendant, 








74 
Association. Receiving no answer to said letter, affiant and his wife 
filed their present suit on April 12, 1954. A copy of the plan of re- 


organization dated, July 27, 1955, Rev. and related instruments 
thereto as finally approved by defendant, Association, is attached 
hereto as Exhibits C, C-1, C-2, C-3. The quarterly report of the 
Secretary of defendant, Association, dated February 20, 1956 con- 
tained an article with respect to the status of the reorganization; a 
copy of said article is attached hereto as Exhibit D. As of said date, 
the article shows that defendant was still in process of effectuating 
said reorganization. 

Affiant at all times complied with the terms of their Mutual 
Ownership Contract and made their assessed monthly payments within 
the month said assessed monthly payments being fixed by the Board 
of Directors. Affiant repeatedly made protest that said assessed 
monthly payments were excessive and that a means should be provided 
to distribute, credit or refund said overcharges to affiant as more fully 
stated, supra; that in no way were affiant and his wife ever in default. 
Affiant did not make any assessed monthly payments for the month of 
April, 1954 and subsequent thereto affiant, realizing and believing 
that as a result of the approval of the plan of reorganization by the 
membership on March 26, 1954; and further that defendant had and 
was continuing to frustrate, repudiate and breach the provisions and 
intent of the Mutual Ownership Contract and related agreements thereto, 
and showed no intention to perform in accordance with the said Mutual 
Ownership Contract and related agreements thereto, brought the present 
action. Due to the nature of the complaint and relief sought thereto, 
affiant stopped making said assessed monthly payments. On April 14, 
1954, affiant received by mail a statement from defendant, Exhibit E 
of past due payment for the month of April, 1954, the nature of said 
statement is mailed to all members who have failed to make their 
monthly payments. On April 16, 1954, by phone, affiant spoke with 
Thomas D. Laney with respect to said assessed monthly payment, said 
Laney acknowledged having been served with a copy of the complaint 
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filed by affiant on April 12, 1954, and had read the same. Affiant 
explained to said Laney that due to the nature of the complaint filed 
and relief sought thereto, affiant could not continue to make said 
assessed monthly payments, and that henceforth affiant and his wife 
considered their status not that of an owner of a Perpetual Use, but 
that of a tenant occupying said apartment on a rental basis, affiant 
explained to said Laney that affiant would like to occupy said apartment 
as a tenant at least until affiant had been given sufficient time to find 
other suitable housing facilities; that said Laney informed affiant that 
Since said apartment would be held for rental, he could not see any 
objection to have affiant occupy said apartment as a tenant at $88.00 
per month but that he would have to refer said matter to the Board 
of Directors; that affiant informed Laney that said rental of $88.00 
per month was acceptable and that affiant would tender payment when 
a determination was made as to the amount affiant owed for the month 
of April under their Mutual Ownership Contract and as a tenant on the 


basis of $88.00 per month, that affiant informed Laney that in any event 


defendant could be assured of said payment and all payments found 

to be owing by affiant since affiant had a claim against defendant 
against which said payments found to be owing could be offset. That 
on April 26, 1954 by letter Exhibit F, Stipulation of Facts affiant 

was informed to surrender possession of the apartment occupied 

by plaintiffs in view of affiant's default and repudiation of the 

Mutual Ownership Contract. Affiant did not surrender said apart- 
ment pursuant to said letter since affiant was in fear and apprehension 
that a surrender of said apartment pursuant to said letter would be 
construed as an admission of the alleged default and repudiation. On 
May 3, 1954, affiant saw said Laney at his office and informed him 
that affiant denied any default and repudiation under said Mutual 
Ownership Contract but that affiant would make all possible effort 

to move out if he and his wife were not wanted as tenants by defendant, 
and in any event affiant and his wife were exerting every free moment 
to find other suitable housing facilities, that said Laney informed affiant 
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that the matter would be referred to the Board of Directors for its 
consideration. On July 7, 1954, affiants and his wife were served 
with a writ of possession a copy of said writ is attached hereto as 
Exhibit F. 

Defendant described in Exhibit F of the Stipulation of Facts of 
the Pre-Trial the manner in which the value, $9000.00, of affiant's 
interest in defendant, Association was determined. Defendant at 
no time made any effort to negotiate with affiant as to the method 
that should be used to arrive at a just value of affiant's interest in 
defendant, Association. Affiant's interest in defendant, Association, 
on or about April, 1954 was .2575675 per cent, per Stipulation of 
Facts of Pre-Trial, Defendant had in their records an appraisal 
report dated July, 1948 of the sound value of defendant, Association, 
a copy of which is attached hereto as Exhibit G. The sound value of 
improvements is shown to be $8, 262, 500.00; the book value of land 
as of December 31, 1948 was about 11 percent of the total value of 
land and improvements, applying this ratio to the appraised value of 
improvements, $8, 262, 500.00 gives a total appraised value of land 
and improvements of about $9, 300,000.00. Deduct therefrom the 
balance owing on the Deed of Trust Note on April, 1954, per stipulation 
$3, 796, 453.00, Net value to defendant, Association, $5, 503, 547.00. 
Affiant's interest thereon is .002575675 or about $14,000.00. The 
land and improvements thereon from July, 1948 to April, 1954 have 
been improved considerably and have been kept in excellent condition 


of repair. Itisa matter of general knowledge that there has been a 
substantial increase of costs from July, 1948 to April, 1954, so that 
replacement cost less depreciation as of April, 1954 would exceed 


the appraisal value of July, 1948. Moreover, the cost of a comparable 
apartment in a cooperative housing project as of April, 1954 was about 
$17, 000. 00 - $20, 000. 00; and the rate of interest of 3% paid by affiant 
in their Perpetual Use could not be obtained elsewhere. 

That affiants were caused much humiliation, harassment and 
embarrasment can be gleaned from a petition that was circulated to 
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expel affiant from defendant, Association, see Exhibits H and H-1 
attached hereto. 

Affiant in substance has so made his allegations and demands 
known at various meetings of the Membership and Board of Directors, 
April 27, 1951, January, 1952, April 25, 1952, August 1, 1952 and 
March 7, 1953. During this period and subsequent thereto, defendant 
retained legal counsel, Members of the Board of Directors and com- 
mittees were attorneys and Certified Public Accounts, and not- 
withstanding affiant's allegations and contentions supported by citing 
authorities, defendant ignored affiant's demands. 

/s/ Joseph Gullo 

SUBSCRIBED AND SWORN TO before me this 18th day of May, 

1956. 


/s/ Mary Lee Weed 
Notary Public, D.C. 


(SEAL) 





78 
Affidavit Exhibit A 
| Filed May 18, 1956] 


Naylor Gardens 

Veterans Cooperative Housing 
Association 
30th and Naylor Road, S.E. 
Washington 20, D.C. 


SUBJECT: Auditing Committee Report, re Suit Brought by Messrs. 
Gullo and Schubert. 


TO: The Membership, VCHA. 

Having been apprised of the fact that Messrs. Joseph S. Gullo 
and Eugene Schubert, members of the Association, have brought a 
lawsuit against the Association, for settlement of certain complaints, 
the Auditing Committee has devoted considerable time, studying the 
issues involved, in the hope that this matter can be settled without 
further pursuing the case in court. 

The Auditing Committee is neither plaintiff nor defendant, per se, 
being elected by the membership, and not subject to direction of the 
Board. 

The Auditing Committee, being neither plaintiff nor defendant, 
has examined objectively the questions involved. The objectives being: 

(1) A clear understanding of the issues involved. 

(2) Amicable settlement of disputed issues. 

(3) A desire to glean for the Association any possible benefit which 
may result from this litigation. 

In non-technical language, the plaintiffs have requested that the 
Court: 

(1) Declare the legal relationship between the Association and the 
individual members in regard to ownership to their apartments; spe- 
cifically, decide whether or not the individual members have legal 
title to their own apartments. 

(2) Order VCHA to distribute to the members certain funds which 
have been accumulated by the Association or credit apportioned parts 
of these funds to accounts of the individual members. 
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(3) Order VCHA to sell those apartments now being rented in order 
that all apartments are member-owned and a 100% cooperative is achieved. 

(4) Require that the plaintiffs be given freer access to the records 
and books of the Association and award restitution to them for costs and 
reasonable attorneys fees incurred by them incidental to this court action. 

It is the opinion of the Auditing Committee that the plaintiffs have 
certain grounds for complaint; however, it does not condone the prac- 
tice of resorting to court action to achieve ends capable of attainment 
through the exercise of democratic processes provided within our or- 
ganization. 

In regard to the contention that excess payments have accumulated, 
the records of the Association show that member payments applicable 
to fixed and operating expenses during the life of the organization have 
been approximately $160,000.00 more than the actual charges for these 
purposes exclusive of contingency, special, and depreciation reserves. 
Exhibit I shows the source of these funds. Exhibit II shows the disposi- 
tion of these funds, down payments, and funds collected from tenant 
operations. 

With respect to the request that apportioned parts of these be re- 
turned to the members, this is not feasible at this time since a portion 
of these funds have been paid to RFC toward retirement of the mortgage, 
the balance being held in the form of working capital. 

A means can and should be, devised for crediting thse funds to the 
members on the books of the Association on a membership basis in 
order that upon dissolution, or earlier if deemed advisable, the appor- 
tioned parts may be returned to the members in proportion to their par- 
ticipation in the payments. 

Certain of the complaints lie outside the sphere of the Auditing Com- 
mittee functions. The Auditing Committee is not qualified to advise re- 
garding the legal relationship between the Association and the individual 
members in regard to ownership of their apartments. Nor is it in posi- 
tion, at this time, to make recommendations in regard to the policy to 
be followed with respect to re-institution of apartment sales. It will 
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study the problem in order to be able to make recommendations in re- 
gard to the latter in the near future. 

The Auditing Committee is; however, in position to recommend 
to the membership the institution of accounting procedures to provide 
for crediting to individual members apportioned parts of excess pay- 
ments made by the members and establishing a procedure whereby 
equities accumulated by the individual members can be apportioned in 
the event of dissolution of the Association. Accomplishment of this will 
remove the main substance of the complaint by the plaintiffs. 

In pursuance of the above, the following recommendations are made 
to the membership: 

(1) That the Board be instructed to take necessary action to com- 
pute individual membership equities as of December 31, 1952, and an- 
nually thereafter, based upon net equity of the Association, plus sums de- 
ducted as depreciation on buildings, and Reserves for Vacancy and Col- 
lection Losses and to make memorandum entries of these amounts upon 
books and records of the Association. 

(2) That the plaintiffs be requested to withdraw the lawsuit contin- 
gent upon the membership acting affirmatively upon the above recom- 


mendations. 


THE AUDITING COMMITTEE 


/s/ Lazarus H. Todd, Chairman 
/s/ Vincent M. Noonan 
/s/ Eugene F. Rinta 


Incl. Exhibit I 
Exhibit II 
Resolution (To be acted upon by the Membership) 
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» 
7 NAYLOR GARDENS 
a VETERANS COOPERATIVE HOUSING ASSOCIA TION 
be Statement of Sources and Disposition of Funds 
From Member Operating Payments 
Years 1948-1951 Inclusive 
- 
EXHBIT I 
Sources of Income: 1948 As 130 1951 Totals 
Member payments $343,142.26 $362,585.34 $355,143.27 $339,986.84  $1,400,857.71 
Miscellaneous (wash- 
as ers, dryers, etc.) 10, 893. 88 9, 264, 50 13, 353.67 13, 226.00 46,738.05 
Total $354,036.14 $371,849.84 $368,496.94 $353,212.84  $1,447,595.76 
Disposition of Income: 
! Interest on mortgage $ 69,774.17 $ 68,984.78 $ 68,105.45 $ 66,372.24 $ 273,236.64 
» Payments on principal 47,798.42 49, 664.00 55, 571.05 53, 548.65 206, 582.12 
Vacancy and collection 
losses 310.62 53.93 45.07 45.42 431.04 
Administrative expenses 25,937.78 26, 760.24 28, 736.65 29,428.66 110, 863.33 
Operating Expenses 92,672, 54 98, 666.32 84, 063.42 79,628.51 355, 030.79 
we Repairs and mainten- 
ance 31,970.82 26, 100.07 34, 766.87 38, 127.30 130, 965.06 
- Redecorations 2,956. 55 1, 139.96 4,096.51 
Taxes and insurance 53, 998.44 50, 567,14 51,979.78 52, 092.40 208, 637.76 
Interest on Income Tax 
Assessment 225.81 225.81 
" $322,462.79 $320,796.48 $326,224.84 $320,584.95 $1,290,069.06 


a 


Surplus adjust- 
ments - net 


$ 31,573.35 $ 51,053.36 $ 42,272.10 $ 32,627.89 
3, 599.26 


meee 


$ 157,526.70 
3, 599. 26 


Balances 


$ 161,125.96 


————————— ———— —— sd 
SS ——______— —— ———— 
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| Filed May 18, 1956] Affidavit ExhibitC Revised July 27, 1955 


CERTIFICATE OF INCORPORATION OF 
NAYLOR GARDENS COOPERATIVE, INC. 


Affidavit Exhibit C-1 

| Filed May 18, 1956] July 27, 1955 
BY-LAWS OF NAYLOR GARDENS COOPERA- 
TIVE, INC. 


Affidavit Exhibit C-2 
| Filed May 18, 1956] July 27, 1955 
NAYLOR GARDENS COOPERATIVE, INC. 
STOCK PURCHASE AGREEMENT 


Affidavit Exhibit C-3 

| Filed May 18, 1956] July 27, 1955 
NAYLOR GARDENS COOPERATIVE, INC. 
STOCKHOLDERS' PROPRIETARY LEASE 
AGREEMENT 





r 
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Affidavit Exhibit D 

| Filed May 18, 1956] 

QUARTERLY REPORT OF THE SECRETARY 

VETERANS COOPERATIVE HOUSING ASSO- 

CIATION 

Number 3 - February 20, 1956 

NAYLOR GARDENS 2725 30th St., S.E., Washington 20, D.C. 


Reorganization 

FNMA, after consideration of the reorganization proposal, neither 
approved it nor disapproved it, but "declined to consent to" the plan in 
its present form. VCHA was invited to rework the proposal and resub- 
mit itat anytime. This revision has not been done since it is the feeling 
of the Board that the proposal as the membership approved it last spring 
represents the considered wishes of the large majority of VCHA mem- 
bers. Counsel was asked for an opinion on the need for FNMA approval. 
The opinion given by Counsel is that such approval is not necessary. How- 
ever, it is the feeling of the Board that although this approval is not re- 
quired, it is desirable that VCHA and FNMA be in agreement on such a 
major item. The Board plans to arrange further conferences with FNMA 
directed at gaining the approval of that agency or at least its acquies- 
cence. It is possible that it may become necessary that the reorganiza- 
tion resolution be resubmitted to the membership for another vote with 
the paragraph deleted which states that the resolution shall be of no ef- 
fect until consented to by FNMA. 


* * * * * * * 


Leonard V. Stahl 
Secretary 
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Exhibit E | 
(to Affidavit of Appellants) 


| Filed May 18, 1956] 
NAYLOR GARDENS 


VETERANS COOPERATIVE HOUSING ASSOCIATION 
30th and Naylor Road, S. E. 
Washington, D. C. 


Mr. Joseph Gullo 
3006 Gainesville St., S.E. 
Washington, D.C. April 14, 1954 


Apt. 394 
April payment . .. . . $ 66.75 
PAST DUE 


Affidavit Exhibit G 


| Filed May 18, 1956] 


INSURANCE REPORT 


NAYLOR GARDEN APARTMENTS IN AREA BOUNDED 
BY NAYLOR ROAD, GAINESVILLE STREET, ERIE 
STREET AND THIRTY -FIRST STREET, WASHINGTON, 
D. C. 
Submitted by Capitol Insurance Underwriters, Inc. 
Washington, D. C. July -- 1948 
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ir 4 GENERAL COMMENTS 

An inspection was recently made of these properties in order to 
determine the estimated sound values thereof. 

All buildings are of similar type construction, being 2 and 3 
stories and basement in height. They are of brick and cement block 
construction, having peaked roofs surfaced with slate shingles. Floors 
are of concrete in basement and wood on the upper floors. The interior 
finish is lath and plaster. The buildings have varying numbers of 3-1/2, 
4-1/2 and 5-1/2 room apartments. All the units have refrigerator and 
electric stove. 

The buildings are approximately 5 to 6 years old, and in very good 
condition of repair. 

The Inspectors desire to express their appreciation of the courtes- 
ies extended to them while making this inspection. 


Ir 2 Naylor Gardens Apartments 


Item Estimates of Sound Values 


Buildings: 

1 $131, 000 
111, 000 
28.000 
111,000 
220, 000 
166, 500 
129, 000 
111,000 
220, 000 
10 148, 500 


11 (Includes Administration Office & 220, 000 
Maintenance Dept. ) 


12 166, 500 


oor nour w b& 





Item (continued) Estimates of Sound Values 
(continued) 


Buildings: 
13 $260, 000 
14 111, 000 
15 111,000 
16 148, 500 
i 111,000 
18 241,000 
19 113,000 
20 177, 000 
21 111,000 
22 111,000 
23 166, 500 
24 142, 500 
25 220, 000 
26 245, 000 
27 187, 000 
28 187, 000 
29 164, 000 
30 241, 000 
31 246, 500 
32 220, 000 
33 129, 000 
34 129, 000 
35 189, 500 
36 187,000 
37 199, 500 
38 220, 000 
39 111,000 
40 216, 500 
41 214, 500 
42 241,000 
43 245, 000 





Tr3 Item (continued) Estimates of Sound Values 
Buildings: ____ (continued) 
44 $187, 000 
45 187,000 
Community House 6,000 


$7, 966, 500 


Boiler Houses: 
36, 500 
57, 500 
47, 500 
47, 500 
70, 500 
36, 500 


Total $296, 000 
GRAND TOTAL -- $8, 262, 500. 


* ~ Denotes boiler room in basement. 


Estimates Of Sound Values 

Sound value is replacement cost less depreciation and should be 
the basis of the amount of insurance to be carried in order to properly 
protect your interests. The estimates submitted herein have been 
checked by building cost charts and tables which are believed to be 
fairly reliable. 

The estimated values do not include any value for excavations and/ 
or for those foundations excluded in the policy form, but do include a 
reasonable percentage for architects and/or other supervisory fees. 

The estimates of values are submitted as some aid in determining 
the amount of insurance to be carried; they are approximate and as of this 
date and cannot be considered as binding on either you or any insurance 
company as to the actual value of the property, 
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Included in the estimates of sound values are estimates of values 
on the refrigerators and stoves, as well as the electric dryers, the 
latter being located in the basement of the various buildings, as all 
of these items may be considered as part of the building item for in- 
surance purposes. Likewise, for the same purpose, we have included 
in our estimates of value under the Boiler Houses estimates of value 
on the boilers, attached equipment and stacks. 


Exhibit H 
| Filed May 18, 1956] 
NOTICE OF RECONVENING OF RECESSED 
MEETING VETERANS COOPERATIVE HOUS- 
ING ASSOCIA TION 


A recessed meeting of the Membership called pursuant to notice 
dated July 24, 1952 of the meeting held August 1, 1952 will be recon- 
vened on August 8, 1952 at 7:30 P.M. at the Stanton School Auditorium 
Alabama Avenue and Naylor Road, S.E., City of Washington, District 
of Columbia. 

The following motions were pending before the Membership at 
time of recess and will be the first order of business at 7:30 P.M. 
August 8, 1952: 

1. RESOLVED: That the Board of Directors are directed to 
immediately take such action as is required for the expulsion of 
Messrs. Joseph Gullo and Eugene Schubert from the membership in 
the Veterans Cooperative Housing Association and termination of their 
respective contracts with the Association and that, 

BE IT FURTHER RESOLVED: A meeting of the membership 
be called by the Board within thirty (30) days from the date of this 


resolution for the purpose of adopting the above directed action. 


2. Motion to table the above resolution. 
Dated: August 5, 1952. /s/ Greig Henderson, Secretary 
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Exhibit H-1 


| Filed May 18, 1956] 
Petition For A Special Meeting of V.C.H.A. 
Membership. 


The undersigned members including more than 10% of V.C.H.A. 
membership request the President of the V.C.H.A. to call a special 
meeting of the V.C.H.A. membership within 2 weeks under the perti- 
nent provisions of the by-laws of V.C.H.A. The place of the meeting 
may be determined by the President but we desire that an effort be made 
to secure the Staunton School auditorium. The purpose of the meeting 
is to act on the following resolution "whereas the Messrs. Gullo and 
Schubert, members of V.C.H.A. and practicing attorneys have brought 
Suit against the association and the members of the Board of Directors 
of V.C.H.A. and whereas the Messrs. Gullo and Schubert apparently 
made little or no effort to present their case to the membership or to 
use the various means available under the by-laws of V.C.H.A. to ob- 
tain relief from alleged improper acts of the Board of Directors and 
whereas the membership of V.C.H.A. is shocked, appalled and offended 
by this action which is not in conformance with the spirit of V.C.H.A. 
and whereas the membership finds that the suit against V.C.H.A. filed 
by Messrs. Schubert and Gullo is and will continue to have both an adverse 
monetary and mental effect on each V.C.H.A. member and whereas the 
membership finds that the actions of the Messrs. Gullo and Schubert 
have been prejudicial to the best interests of the association regardless 
of the validity of the specifications of their legal suit and that their con- 
duct makes them undesirable as members of V.C.H.A. or as residents 
of Naylor Gardens. It is hereby resolved that the members recommend 
to the Board of Directors that the Board acting under pertinent provi- 
sions of the V.C.H.A. by-laws and the mutual ownership contracts of 
the Messrs. Gullo and Schubert take the necessary action to terminate 
immediately the mutual ownership contracts of Messrs. Gullo and 
Schubert and evict them from residence in Naylor Gardens. 
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| Filed June 25, 1956] 
ORDER 

This case coming on to be heard June 8, 1956, upon the motion 
of the defendant Veterans Cooperative Housing Association for summary 
judgment in its favor under Rule 56 of the Federal Rules of Civil Pro- 
cedure, the Court being fully advised, it is by the Court, 

ORDERED, ADJUDGED, AND DECREED, that said motion be and 
the same hereby is granted and that judgment be entered in favor of the 
defendant, Veterans Cooperative Housing Association, against the plain- 
tiffs, and that defendant recover its costs. 

Done and ordered this 25th day day of June, 1956. 


/s/ F. Dickinson Letts 
District Judge. 


| Filed July 23, 1956] 7 
NOTICE OF APPEAL 

Notice is hereby given that Joseph S. Gullo and wife, Vivian B. 
Gullo, Plaintiffs above named, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the order that the 
Motion for Summary Judgment be granted and that judgment be entered 
in favor of Defendant against the Plaintiffs and that Defendant recover 
its costs, entered in this action on the 25th day of June, 1956, by the 
District Judge. 

/s/ Joseph S. Gullo 


*x* * * 


/s/ George T. Montgomery, Jr. 


Attorneys for Appellants, Joseph S. Gullo and 
Vivian B. Gullo. 


(SERVICE) 
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No. 13, 516 


STATEMENT OF QUESTIONS 
PRESENTED ON APPEAL 


1. Were the admissions made by appellee in its points and 
authorities as the basis for its motion for summary judgment, such 
admissions on file as to be in effect anologous to formal admissions 
in pleadings ? 

2. Did appellants in their opposing affidavit and exhibits present 
sufficient facts and evidence as to make it appear to the Court that 
appellee's affidavits in support of its motion for summary judgment 
were presented in bad faith; that matters stated therein were palpably 


untrue, frivolous, and obviously untrue ? 


3. Did appellants in their opposing affidavits and exhibits present 


sufficient facts and evidence as to make it appear to the Court from the 
records as a whole that matters stated in appellee's affidavits in support 
of its motion for summary judgment were presented in bad faith as to 
have had caused the Court to have taken appropriate actions pursuant 

to Rule 56 (g) of the Federal Rules of Civil Procedure ? 

4. Was the granting of the judgment to appellee supported by 
the facts and substantial evidence on the records as a whole? 

9. Did the lower Court err in its application of the law upon the 
facts and evidence on the record as a whole? 

6. Did the lower Court resolve doubts in favor of appellants ? 

7. Did appellee by its omissions and actions, complained of by 
appellants, breach its trust and fiduciary relationship to appellants 
and cause its performance on the Mutual Ownership Contract and 
related instruments to be made in a wrongful and negligent manner ? 





(ii) 


8. Were appellants entitled to prevail as a matter of law upon 
the admitted or established facts ? 
9. Did the lower Court err in deciding there were no genuine 


issues as to material facts upon the pleadings, affidavits, exhibits, 
and admissions on file? 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT ‘ 


This is an appeal by the appellants from an order entered on the 
25th day of June, 1956, by the United States District Court for the 
District of Columbia, granting appellee's motion for summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure. 


This Court has jurisdiction of this appeal under Title 28 U.S.C.A. 
Section 1291. 
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STATEMENT OF THE CASE “| 


That on January 3, 1946, appellee was incorporated in a mutual 
ownership non-profit corporation under the District of Columbia Co- | 
operative Association Act, Title 29, Chapter 8, of the Code of the T 
District of Columbia and the Articles of Association in part provides; | 
that appellee is formed to own, manage and operate housing facilities 
for the mutual benefit of its members, that it shall not engage in any 
activity for the purpose of obtaining profit or pecuniary gain for 
members or individuals, that it shall not violate the terms, covenants, 
or conditions of any trust created or any agreement entered into by 
appellee, and that the joint ownership of a membership interest by 
husband and wife with the right to survivorship shall be permissible. 
(J.A. 17) , 


That the By-Laws in part provide that appellee shall enter into 
an appropriate agreement with the Federal Government for the acquisi- 
tion of Naylor Gardens Housing Project; that the Manager shall cause 
accurate books to be kept of the business of the Association, that an 1 
auditing committee elected by the members shall make an audit of | 
the books of appellee, Association, twice annually, giving a written 7 
report therein to the members (J.A. 22) 


That on January 15, 1947, appellee and the Federal Government 

entered into a Conditional Sales Agreement for the sale of Naylor | 
Gardens to appellee, that the sales price of said Naylor Gardens was | 
$5, 125, 000.00, and that the said Agreement incorporated thereto the 

Deed of Trust; that among other things, the said Agreement provides « 
that appellee shall have 300 member occupants of Naylor Gardens and , 
a down payment of $512, 000.00 prior to January 10, 1948, that upon 

failure ky appellee to perform said conditions precedents, the said 


Agreement shall terminate. (J.A. 66) 
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That the said Deed of Trust in part provides; that appellee shall 
operate Naylor Gardens upon a mutual ownership basis for the benefit 
of its members, pursuant to the laws of the District of Columbia, that 
appellee covenants that it shall preserve its status as a non-profit 
mutual housing corporation and shall not amend its Articles of Associa- 
tion or by laws or engage in the ownership, operation, or management 
of any other project or housing enterprise; that appellee further cove- 
nants, that it will not levy assessment upon its members, and that it 
will not grant any leasehold estates in Naylor Gardens for a term in 
excess of 12 months, except through the sale of the perpetual use 
and enjoyment of a dwelling unit toa member. (J.A. 21) 


That on December 7, 1947, appellants executed a Mutual 
Ownership Contract, a memorandum of sales agreement and an escrow 
agreement, which in part provides, that the money deposited by ap- 
pellants for their Perpetual Use would be returned to them in the 
event appellee was unable to consummate its purchase agreement for 
Naylor Gardens with the Federal Government. (J.A. 9, 68) 


That the Mutual Ownership Contract in part provides; that ap- 
pellants paid a membership fee; that appellant agree to pay appellee 
the purchase price of $7350. 00 for the right of Perpetual Use and En- 
joyment of a specified two bedroom Apartment; that appellee covenants 
that appellants may peaceably have and enjoy for their sole use and 
benefit said Apartment; that appellants may enjoy with all other 
Members the use of all the Community property and facilities of 
Naylor Gardens; that appellants made a down payment of $1682.09 
on the purchase price; that the balance by way of principal and in- 
terest, appellants agreed to pay on a fixed monthly basis; that appellants 
agreed to make operating payments to cover the estimated cost of 


operating services, as therein provided; and that appellants (Members) 


covenant that they shall preserve and promote the mutual ownership 
principles upon which appellee has been founded, and by their active 
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cooperation with other Members of appellee (Association) bring about 
for themselves and their co-members a high Standard in home and 
community conditions. (J.A. 9-16) 


That on February 2, 1948, appellee executed the said Deed of 
Trust which culminated the aforesaid conditional sales agreement 
of January 15, 1947. 


That the said Naylor Gardens is located at 30th Street and Naylor 
Road, S.E., Washington, D. C., includes 51 brick buildings containing 
748 apartment units of one, two and three bedrooms, (J. A. 31) and 
that Naylor Gardens was constructed by Defense Homes Corporation, 
an agency of the Federal Government, and completed in 1944 at a cost 
of $6, 587,000.00. (J.A. 31) 


That on or about July, 1948, appellee caused an appraisal to be 
made on the buildings and improvements of said Naylor Gardens, ex- 
clusive of land, that the appraisal report, dated July, 1948, shows, that 
the sound value of said buildings and improvements was determined to 
be $8, 262, 500. 00; that the sound value is described as being replace- 
ment cost less depreciation. (J.A. 87) 


That the balance owing by appellee to the Federal National Mortgage 
Association, referred to as F. N. M. A., an agency of the Federal 
Government on the Deed of Trust Note secured by the Deed of Trust 
was $3, 796,453.45 on April 12, 1954. (J.A. 31) 


That on April 12, 1954, appellee had 397 members, including 
appellants, that the total of the original purchase price at which these 
397 membership interests were issued was $2, 853, 620.00, that ap- 


pellant's membership interest represented . 2575675 per cent. (J. A. 31) 


That on April 12, 1954, appellee held, managed, and operated 
in its own name, the balance of the 748 or 351 apartment units for 
rental and profit; that the total of the original purchase price of said 
351 apartment units was $2, 271,380.00. (J.A. 4) 
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That the allegations and demands in this action in substance had 
been made by appellants at various meetings of the Membership and 
Board of Directors, that on or about June, 1952, appellant, Joseph S. 
Gullo and Eugene J. Schubert brought a class action against appellee 
and its Board of Directors in the United States District Court for 
the District of Columbia for Declaratory Judgment and mandatory in- 
junction, wherein said appellants in substance made the same allega- 
tions as those alleged in the present suit; that upon appellee's motion 
to dismiss, the said Court, among other things, found that the complaint 
alleged a controversy, but sustained appellee's motion on the ground that 
plaintiffs had failed to show that they will fairly insure the adequate repre- 
sentation of all members. Joseph S. Gullo and Eugene J. Schubert 
et al v. Veterans Cooperative Housing Association et al, Civil Action 
No. 2639, 13 Fed. Rules Dec. 11. 


Not withstanding that appellee gave assurances to appellants, that 
consideration would be given to their allegations and demands, appellee 
persisted to continue to disregard and ignore said demands, that on 
or about March 26, 1954, appellee approved a plan of reorganization, 
appellants expressing their disapproval thereto. 


That by letter dated March 29, 1954 to appellee, to the attention 
of its Board of Directors, appellants expressed their disapproval, among 
other things, to the said plan of reorganization, that appellants demanded 
a fair and just value for all of their rights and interests in appellee, 
Association, that appellants received no reply to said letter and demands, 
(J. A. 42) that thereupon on April 12, 1954, appellants filed this com- 
plaint to this action in the United States District Court for the District 
of Columbia. (J.A. 1-8) 


That on or about May 3, 1954 defendants Hill, Hacking, McInerny 
and Odum, members of appellee's Board of Directors, filed a motion 
to dismiss the action against them because the complaint failed to 
state a claim against them, that on June 25, 1954, the District Judge 
signed the order granting said motion. (J. A. 23) 


rr aaa 


6 


That on April 23, 1956, Pretrial Proceedings were held before 
the Honorable Judge McLaughlin, in the District Court, that the said 
Honorable Judge prepared a pretrial statement, (J.A. 28) that appellee 


agreed to said statement, that appellee informed the said Court, that 
it did agree and admit to all the events which had occurred, including 
the omissions and actions complained of by appellants, that in its 
judgments no questions of fact were involved in the action, and that 
Since the case would turn on applicable law, appellee requested leave 
to file a motion for summary judgement, that the court granted leave 
to appellee to file within 7 days a motion for summary judgment, said 
motion to be disposed of on points and authorities by both parties. 
(J.A. 27) 


That appellee filed its motion for summary judgment under Rule 
56 of the Rules of Civil Procedure, that the said motion was heard before 
the Honorable Judge Letts in the District Court, that on June 25, 1956, 
appellee's motion for summary judgment under said Rule 56 was granted. 
(J.A. 48) 


This appeal is taken from the order of the United States Court 
for the District of Columbia of June 25, 1956. (J.A. 90) 


STATUTES INVOLVED 


29-801 D.C. Code (1951). 


STATEMENT OF POINTS 
i. 


That by admitting and agreeing to the events, its omissions and 
actions, complained of by appellants, and further by asserting to the 
Court there remained no facts to be tried, appellee made it clear 
to the Court that it wanted no factual issue to be considered and that 
‘the only questions to be disposed of were questions of law. 





7 
I. 


That appellants were forced to file opposing affidavit, using as 
exhibits thereto, copies of appellee's own records, not only to challenge 
the truth and deny the allegations of facts caused to be made by appellee 
in its affidavits in support of its motion for summary judgment, but 
also to point out to the Court that appellee caused its affidavits to be 
presented in bad faith, and that matters stated in its affidavits were 
palpably untrue, frivolous, and obviously false, which if they were 
admitted, they should not have been, and further to have caused the 
Court to take appropriate action pursuant to Rule 56 (g) of the Federal 
Rules of Civil Procedure. 


Il. 


That appellee admitted and agreed to the events, including its 


actions and omissions, complained of by appellants, that by the afore- | 


said events, actions and omissions, appellee did breach its trust and 
fiduciary relationship to appellants, that it did perform in a wrongful 
and negligent manner in its performance of the Mutual Ownership Con- 
tract and related instruments, that appellants have a valid claim for 
relief and as a matter of law upon the admitted or established facts 


are entitled to prevail. 
IV. 
The granting of the judgment to appellee is not supported by the 
facts and substantial evidence on the record considered as a whole. 


Vi 


That upon the admitted or established facts on the record con- 
sidered as a whole, appellee was not entitled to the judgment as a matter 


of law. 
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That appellants have a valid claim for relief and as a matter of 
law upon the admitted or established facts are entitled to prevail. 


SUMMARY OF ARGUMENT 


The omissions and actions of appellee, complained of by appellants, 


did cause a breach of its trust and fiduciary relationship to appellants, 
and a wrongful and negligent performance on appellants’ Mutual Owner- 
ship Contract and related instruments, that appellants have a valid — 
claim for relief and as a matter of law upon the admitted or established 
facts are entitled to prevail. 


ARGUMENT 
I 


That in moving for its motion for summary judgment under Rule 
56 of the Federal Rules of Civil Procedure, the attention of the Court 
is directed to the fact, that appellee in its memorandum of points and 
authorities asserted to the Court that: (J.A. 64-65) 


"The documents in the case reveal there is no 
real dispute between the parties as to any of the 
material facts. Defendant admits the actions 
and omissions attributed to it by plaintiffs. There 
is in truth nothing to be tried." 


"The parties are agreed as to the events which 
have occurred, including the actions and omissions 
of the defendant which are complained of by the 
plaintiffs. Since no facts remain to be tried, the 
only questions to be disposed of are questions of 
law." 


That, among other things, the Pretrial Statement, as prepared 
by the Pretrial Court, states; that the suit is one for damages for 
alleged breach of trust and fiduciary relationship; for alleged wrongful 
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and negligent performance by appellee of a Mutual Ownership Contract 
and related instruments; and for the alleged unlawful eviction of ap- 
pellants by appellee from their Perpetual Use and Naylor Gardens 
Housing Project; that the actions and omissions of appellee, com- 
plained of by appellants, and the events which had occurred were sum- 
marized by the aforesaid Court, to which appellee approved and agreed. 
(J.A. 27-30) 


That, in addition, appellants have alleged in their complaint 
that; appellee has by much inducement and misrepresentation, (J. A. 
72) without regard to appellants' legal rights and interests in appellee, 
Association, caused on or about March 26, 1954 a resolution to be 
passed to change the form of the organization of said appellee, Associa- 
tion, under a proposed plan of reorganization dated March 2, 1954; 
(J. A. 8) that appellee upon demand by appellants has refused to refund, 
credit, or give an accounting to appellants for such unlawful assessments 
and misappropriation, and for other assessments to appellants. (J.A. 
5) 


That by admitting and agreeing to the events, its omissions, and 
actions, complained of by appellants, and further by asserting the Court 
there remained no facts to be tried, appellee made it clear to the Court 
that it wanted no factual issue to be considered and that the only questions 
to be disposed of were questions of law, that appellee had the burden 
of demonstrating clearly the absence of any genuine issue of fact, 

Dewey v. Clark, 86 U. S. App. D. C. 137, 180 F 2d 766, and that 
the Court's only function was to decide upon the admitted or established 
facts as to whether appellee should prevail as a matter of law. 


II 


That in accordance with the directions of the Pretrial Court, both 
appellee and appellants filed their memorandum of points and authorities 


and supporting affidavits, that appellee caused affidavits to be presented 
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by Thomas D. Laney and Walter W. Kriemann, managers of appellee, 
Association, (J. A. 48-64) neither one being a member or owner thereof; 
that notwithstanding appellee's assertion that it wanted no factual issue 
to be considered as aforesaid, it caused matters of factual issue to be 
stated in the aforesaid affidavits presented by Laney and Kriemann; that 
in so dbing appellee admitted and agreed to all the events, actions, and 
omissions, complained of by appellants, as aforesaid, except as those 
matters presented in the affidavits by Laney and Kriemann, that ap- 
pellee, as the moving party for summary judgment had the burden of 
demonstrating clearly the absence of any genuine issue of fact, 


Dewey v. Clark, supra. 


That appellants were forced to file affidavit (J. A. 69-77) in opposi- 
tion to the motion for summary judgment, using as exhibits thereto, 
copies of appellee's own records, not only to challenge the truth and 
deny the allegations of facts caused to be made by appellee in its afore- 
said affidavits, but also to point out to the Court that appellee caused: 
its affidavits to be presented in bad faith, and that matters stated in 
its affidavits were palpably untrue, frivolous, and obviously false, 
which should not have been admitted, Miller v. Miller, 74 App. D.C. 
216, 122 F 2d 209, and further the Court should have taken appropriate 
action pursuant to Rule 56 (g) of the Federal Rules of Civil Procedure. 
In their opposing affidavit, appellants state that appellee, Laney and 
Kriemann, had knowledge that matters stated in appellee's affidavits 
were misleading and false, that appellants support said charge by 
using copies of appellee's own records as exhibits to its motion to 
oppose the motion for summary judgment. 


It was incumbent upon the Court to have taken account of all the 
facts and allegations stated in both affidavits, exhibits, etc., not merely 
of those set forth by appellee. Wyant v. Crittenden, 72 App. D.C. 163, 
113 F. 2d 170. 


If this were done, the Court should have found that appellee's 
aforesaid affidavits were presented in bad faith and were false and 
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misleading from exhibits filed by appellants in opposition to the motion 
for summary judgment, said exhibits being copies of appellee's own 
records, to wit: 


(1) Matter Regarding Monthly Assessments as Monthly Operating 
Payments. 


Exhibit A (J.A. 78-81) Appellee's Auditing Committee Report 
to the Membership, dated August 1, 1952; shows among other things 
that through the calendar year 1951, appellee's records do show an 
accumulation of excess payments made by appellants and respective 
members in the amount of $161, 125.96, that part of said funds have 
been paid to R. F. C. (Reconstruction Finance Corporation, successor 
to Defense Homes Corporation) toward the retirement of the mortgage, 
the balance being held in the form of working capital, that a means 


can and should be devised for crediting these funds to the members on 


the books of appellee, Association, on a membership basis in order 

that upon dissolution, or earlier if deemed advisable, the apportioned 
parts may be returned to the members in proportion to their participa- 
tion in the payments, that the Auditing Committee is in position to recom- 
mend to the membership the institution of accounting procedures to 
provide for crediting to individual members apportioned parts of excess 


payments made by the members. 


The attention of the Court is directed to the By-Laws which provide 
that the Auditing Committee is elected by the members and shall report 
to the members, and that the managers (Laney and Kriemann) shall 
cause accurate books to be kept of the business of appellee, Associa- 


tion. 


(2) Matter Regarding Levy of Capital Assessments. 

Exhibit C, (J.A. 39) resolutions adopted by the Board of 
Directors shows among other things, that payments to the Reconstruc- 
tion Finance Corporation with respect to the principal due under that 
Deed of Trust executed February 2, 1948, will total approximately 
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$125, 000. 00 during the year 1951, and that payments by members with 
respect to the principal amounts due under their Mutual Ownership 
Contract will total approximately $55, 000.00 during the year leaving 

a difference of approximately $70, 000.00 to be raised from other 
sources, that a resolution was passed that each member be assessed 
for capital purposes in order to provide funds for making amortization 
payments upon the principal amount due from appellee, Association, 

to R. F.C.; that Kriemann states that the aforesaid assessments con- 
tinued to December 31, 1952. 


The attention of the Court is directed to the Deed of Trust which 
provides that appellee covenants that it will not levy assessment upon 
its members, and that nowhere in the Mutual Ownership Contract, or 
any other document, can be found any authorization for such assess- 


ments. 


(3) Matter Regarding Figures Verified and Audited by an Inde- 
pendent Firm of Certified Public Accountants. 


Inclusion of said figures, and reference to the aforesaid 
certified public accountants to support a conclusion, is hearsay and 
not competent or relevant matter to the action. (J.A. 52-53) Such 
matter is misleading and deceptive as to whether appellants had been 
making excess payments. The audits by said firm of certified public 
accountants were made of appellee as an accounting entity. An ac- 
counting, to appellants and to respective members of their respective 
individual payments, has never been made as is indicated by the 
Auditing Committee Report dated August 1, 1952, supra. Moreover, 
an analysis by appellant, Joseph S. Gullo, a certified public accountant, 
of the audit reports submitted by said firm of accountants does show 
not only that appellants and respective members as a group had been 
making excess payments but also that the funds of said excess payments 
were in part applied to amortize the principal amount due from appellee 
to R. F.C. on other, than on the Mutual Ownership Contracts owned by 
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appellants and respective members. The results of such analysis have 
been confirmed by the Auditing Committee Report, dated August 1, 
1952, supra. (J.A. 70-71) 

(4) Matters Regarding Reorganization. 


Exhibit D (J. A. 83), Quarterly Report. of the Secretary of 
Appellee dated February 20, 1956, with respect to Reorganization 


does show, that as late as February 20, 1956, appellee was using 


every effort to have its plan of reorganization approved by F.N.M.A., 
successor to R. F.C. in the Deed of Trust, that it was planning to 
arrange further conference with F.N.M.A. directed at gaining the 
approval of that agency or at least its acquiescence, that it was the 
opinion of counsel for appellee that the approval of F.N.M.A. for its 
Reorganization is not necessary, that it may be necessary that the 
reorganization resolution be resubmitted to the membership for another 
vote with the paragraph deleted which states that the resolution shall 

be of no effect until consented by F.N.M. A. 


Exhibit C (J. A. 82), Certificate of Incorporation of Naylor 
Gardens Cooperative, Inc., dated April 18, 1955; Exhibit C-1, 
(J.A. 82) By-Laws, dated May 2, 1955; Exhibit C-2 (J.A. 82), 
Stock Purchase Agreement, dated April 18, 1955, and Exhibit C-3 
(J.A. 82), Stockholders' Proprietary Lease Agreement, dated April 25, 
1955, of the proposed plan of reorganization as approved by appellee, 
are hereby referred to show the nature and type of reorganization con- 
templated to challenge any inference that the proposed reorganization 
would have little or no effect on appellant's interests, that in the 
humble opinion of appellant, Joseph S. Gullo, said proposed instru- 
mentality is in the nature of a monstrosity. 


(5) Matters regarding nature of Complaint filed on June 3, 
1954 by appellee for the possession of the apartment occupied by ap- 
pellants. 
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On June 3, 1954, James R. Worsley, as agent and attorney for 
appellee, filed a complaint against appellants for possession of Apart- 
ment B-394, occupied by appellants in the Landlord and Tenant Branch, 
Civil Division, Municipal Court for the District of Columbia (No. L & T, 
28265-54). (J.A. 51) 


As reason for said complaint, Worsley states, that appellants' 
contract, under which they held possession of the premises as a member 
of a cooperative housing association, has been terminated for default 
in payments in accordance with its terms and under the terms of the 
contract appellants are required to surrender possession. 


The attention of the Court is directed to the allegation made by 
said Worsley in the aforesaid complaint, that possession of the said 
apartment was demanded because the Mutual Ownership Contract under 
which appellants held the said apartment was terminated by appellee 
due to default in payment by appellants in accordance with said con- 
tract. 


That the record in this case filed on April 12, 1954 will show, 
that appellants did terminate and abandoned performance on said Mutual 





Ownership Contract on said date April 12, 1954, that said Worsley, « 
as attorney for appellee in this action, had knowledge of the complaint 
filed by appellants on April 12, 1954; that Worsley filed an answer 3 " 


to said action, and as a defense thereto alleged, that appellants' Mutual 
Ownership Contract and Membership in appellee, Association, was 
terminated by appellee on May 6, 1954, that all of appellants' rights 
were repurchased by appellee as determined by it, claiming to have ‘ 
said right under designated provisions of the Mutual Ownership Contract 7 
in the event appellants, as members, defaulted in making their monthly 
payments in accordance with said contract. | 


That said Worsley is the same attorney who has advised and 4 
represented appellee and its members of the Board of Directors in 
all of their matters since about 1950, that said Worsley is the same 
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attorney who represented appellee and its members of the Board of 
Directors in the action of Joseph S. Gullo and Eugene J. Schubert v. 
Veterans' Cooperative Housing Association, supra, that appellants 
have reason to believe that said Worsley, as well as Kriemann, and 
Laney had knowledge that matters stated in the affidavits and points 
and authorities in support of appellee's motion for summary judgment 
were false and deceiving. 


(6) Matters regarding; appellants' call to Laney, by telephone, 
on April 16, 1954, with respect to appellants’ intention not to make 
further payments under their Mutual Ownership Contract; appellee's 
letter dated April 26, 1954 to appellants notifying them of appellee's 
action to terminate appellants’ Contract as of May 5, 1954 and the 
repurchase by appellee on April 26, 1954, of all of appellants’ rights 
in their Perpetual Use, for which a check dated April 26, 1954 in the 
amount of $3, 718.60 was enclosed with said letter dated April 26, 
1954. 


In their opposing affidavits, appellants challenged the aforesaid 
matters as stated by Laney, and also show therein that the manner and 
actions of appellee and its Board of Directors with respect to the 


aforesaid matters were arbitrary, self-serving and unlawful. (J.A. 
69-77) 


The attention of the Court is directed to Exhibit E, (J.A. 84) 
a notice of past due payment, dated April 14, 1954, for the said month 
of April, 1954, mailed by appellee to appellants, that pursuant to said 
notice, appellant, Joseph S. Gullo, on April 16, 1954, called Laney, 
by phone, to inform him, that appellants had filed their complaint to 
this action on April 12, 1954, which complaint said Laney acknowledged 
as having received, that by virtue of said complaint appellants had 
terminated and abandoned performance on their Mutual Ownership 
Contract on April 12, 1954, that said appellant asked to be allowed 
to continue to occupy the apartment as tenants, at least until appellants 
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found other suitable housing facilities, that appellants would agree to 
pay the rental as charged to tenants, that appellants would tender pay- 
ment when a determination was made by appellee as to the amount 
appellants owed from April 1, 1954, through April 12, 1954 under 
their Mutual Ownership Contract (J. A. 75) that appellee could be 
assured of said payment and all payments found to be owing by ap- 
pellants, since said payments could be offset against the claim found 
to be owing by appellee to appellants. 


To this date, appellee has not informed or made any demands 
of appellants for the amount owed by them from April 1, 1954 through 
April 12, 1954 under their Mutual Ownership Contract, that appellants 
in their complaint have alleged that appellee knowingly has levied 
assessments upon appellants other than the amount required by their 
Mutual Ownership Contract, that said assessments were designated 
by appellee as monthly operating payments, that the said assessed 
monthly operating payments were in excess of the operating payments 
required by the Mutual Ownership Contract, that part of said excess 
payments were applied in part towards the retirement of the aforesaid 
Deed of Trust Note on other than the Mutual Ownership Contract owned 
by appellants and respective members, that this practice continued 
to be in existence beyond April 1, 1954, and April 12, 1954, when 
appellants filed their complaint, that the monthly operating payment 
assessed appellants on April 1, 1954 as shown in the aforesaid notice 
of past due payment is a continuation of said practice, that such 
designated monthly operating payments were and had been in excess 
of payments required by the Mutual Ownership Contract has been 
shown by appellee's auditing committee, that appellee, upon demand 
by appellants, has refused to refund, credit, or give an accounting 
to appellants for such excess payments made by appellants. 


That the aforesaid events, actions, and omissions, of appellee 
complained of by appellants, including the aforesaid excessive assess- 
ments, did constitute a material breach by appellee of the Mutual 
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Ownership Contract and related instruments, that appellants have 
treated the said breach as total by refusing to perform further and by 
maintaining this action on April 12, 1954 for damages for such a total 
breach, that appellants did abandon further performance and such 
abandonment has been an acceptance of a situation created by the 
wrongdoing of appellee, that such abandonment did terminate or dis- 
charge the Mutual Ownership Contract for purposes of further per- 
formance, but has been kept alive for the purposes of supporting and 
measuring the recovery, that the duty of appellants to perform their 


own promises has been discharged. 12 Am. Jur. Section 389. 


Whatever motive Laney had in mind, or whatever impression he 
desired to create upon the Court, by stating that the aforesaid check 
has never been returned by appellants to appellee, may be speculative, 
but Laney knows and counsel for appellee knows, that the money covering 
said check, or any other check has never been received by appellants, 
that said counsel and Laney were advised by appellants to have said 
check cancelled, that appellants measure of recovery would be deter- 
mined by the complaint filed by them, that said check was mailed to 
appellants by appellee as a pretext to defeat appellants’ claim in this 


action. 


That the attention of the Court is directed to Exhibit F (J. A. 46), 
dated April 22, 1954, showing the method used by appellee to determine 
all of appellants’ rights in Naylor Gardens which in part states: (J.A.44) 

"In determining a reasonable market value we 
have analyzed the sales of two bedroom apartments." 

It is apparent that said determination was based on sales of apart- 
ments only; that said determination is arbitrary, self-serving and 
deceptive, when examined with the admitted facts filed in this action, 
that it is a fact there are 748 apartment units, of one, two and three 
bedrooms in Naylor Gardens, that on or about April 12, 1954, of the 
available 748 apartment units, 397 were owned by Members, under 
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Mutual Ownership Contracts, including appellants’, that the remaining 

351 apartment units were held by appellee for rental and profit, that 

appellants’ interest in appellee, Association, and Naylor Gardens has 

been agreed to be . 2575675 per cent, (J.A. 31) that the aforesaid 

determination by appellee is based only in sales of apartments in 

Naylor Gardens and not of all the rights and interests of appellants | 
in said Naylor Gardens. d 


That in any event, the sale of apartments in Naylor Gardens is 
not a true basis in measuring appellants’ recovery for the loss of their 
home in a cooperative housing project, that a determination on the 
aforesaid basis of sales of apartments in Naylor Gardens does not 
take into consideration the loss of benefits flowing to an owner ina 
cooperative housing project, Harvard Law Review, September, 1948, 

p. 1410, that appellants in their affidavit in opposition to the motion 

for summary judgment show the amount of damages for the loss of 

their home, represented by their Perpetual Use in Naylor Gardens 

to be $14, 000.00 based on their admitted interest, . 2575675 per cent 

(J. A. 76) on the sound value of Naylor Gardens, and that on or about 
April 12, 1954, the cost of purchasing a comparable apartment unit 

in a cooperative housing project was $17, 000.00 - $19,000.00. Ap- 
pellee admits as true the said values based on the aforesaid respective 
method of valuation otherwise it would have been to its interest to deny 
it. Miller v. Miller, supra, furthermore appellee agreed to the afore- 
said values since it made it clear to the Court that it agreed and admitted 
as to the events, actions, and omissions, complained of by appellants; 
that it wanted no factual issue to be considered and that the only questions 
to be disposed of were questions of law. Thus with respect to the 
measure of recovery for the loss of appellants’ home in Naylor Gardens, 
the Court's only function was to decide upon the admitted or established 
facts as to whether appellants or appellee should prevail as a matter 

of law on the issue as to the measure of recovery for the loss of ap- 
pellants home and rights in Naylor Gardens. It is appellants' contention 
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that appellants should have prevailed on such issue as a matter of 
law upon the admitted or established facts. 


Appellants do claim other damages and relief as shown in their 
complaint, which appellee does not deny or question, and indeed agreed 
to said damages, if the Court found that appellants should prevail ds a 
matter of law, upon the admitted or established facts (J.A. 7, 9). 


Appellants should have been given the benefit of all favorable 
inferences which reasonably may have been drawn from the record, 
including inferences that may have been drawn from the right to cross- 
examine as to matters peculiarly within appellee's knowledge, as Rule 
56 of the Federal Rules of Civil Procedure was not designed to deny 


the privilege of cross-examination. Kansas City Power & Light Company 
v. Chapman, D. C., 12 F.R.D. 408. 


Admissions on file which may be the basis in part for a motion 
for summary judgment are in effect anologous to formal admissions in 
pleadings (J.A. 64-65). Since appellee stated to the Court that it ad- 
mitted and agreed to the events, actions and omissions, complained 
of by appellants, that because of the aforesaid admissions, there re- 
mained in truth nothing to be tried, and that the only questions to be 
disposed of are questions of law; the Court may not have admitted any 
matters stated in appellee's affidavits in support of its motion for sum- 
mary judgment because of the aforesaid admission, or because it found 
such matters to be palpably untrue, and frivolous, in view of the op- 
posing affidavits and exhibits, but found for appellee as a matter of 
law. 


Appellants contend that there was sufficient evidence presented 


in their opposing affidavit and exhibits to make it appear to the Court 
that matters presented in appellee's affidavits were palpably untrue, 
frivolous, and obviously false, which should not be admitted and further 
the Court should have taken appropriate action pursuant to Rule 56 (g) 
of the Federal Rules of Civil Procedure to compensate appellants for 


their delay and expenses. 
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That appellee has admitted and agreed to the events, including 


the actions and omissions complained of by appellants; that by such 
events, actions and omissions, as stated in the complaint and Pretrial 
Statement prepared by the Pretrial Court (J. A. 27-30) appellee did 
breach its trust and fiduciary relationship, that it did perform ina 
wrongful and negligent manner in its performance of the Mutual 
Ownership Contract and related instruments, that appellants have a 
valid claim for the relief they demand, and that as a matter of law 

upon the admitted or established facts appellants are entitled to prevail. 


That the By-Laws provide that in pursuance to the purposes of 
the Articles of Association, appellee shall enter into an appropriate 
agreement with the Federal Government for the acquisition of Naylor 
Gardens as its initial acquisition (J. A. 22); that on January 15, 1947, 
appellee did enter into a Conditional Sales Agreement which incorporated 
thereto the Deed of Trust (J.A. 67), that on December 7, 1947, ap- 
pellants executed a memoranda of sale agreement, an escrow agreement 
(J.A. 68), and the Mutual Ownership Contract on condition (J.A. 69) 
that appellee would culminate its Conditional Sales Agreement for the 
purchase of Naylor Gardens, and that on February 2, 1948, appellee 
executed the Deed of Trust which culminated the aforesaid Conditional 
Sales Agreement of January 15, 1947. 


That the provisions in the said Deed of Trust were inserted for 
the benefit of appellants and other members similarly situated, Owen v. 
Liff, 65 A 2d 921, that in acting under the Deed of Trust, all the 
promotors, appellee, members, and qualifying members, were agents 
for the beneficial owners and acted as fiduciaries and agents of ap- 
pellants and other members similarly situated, and are responsible 
to them in the event of the breach of trust. Northridge Cooperative 
Section No. 1 v. 32nd, Avenue Construction Corporation, 136 N. Y.S. 
2d 737. On appeal, the upper Court cited such relationship with 
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approval, but for reasons, not pertinent hereto, found the lower Court 
to have erred. 


That by agreement as shown in the Mutual Ownership Contract, 
appellee and appellants mutually agreed, that the Perpetual Use be 
delivered to appellants, subject to the terms and conditions set forth 
in said Contract, the By-Laws, and other provisions of the Deed of 
Trust (J.A. 10); that the By-Laws incorporated thereto the Articles 
of Association and Title 29 Chapter 8, D. C. Code (J. A. 22); that by 
the aforesaid instruments appellee agreed to have the property, 
Naylor Gardens, including appellants' Perpetual Use, in it by its 
legal title to be dealt in the particular manner described in the afore- 


said instruments for the benefit of appellants which raised a trust in 


favor of appellants. 54 Am. Jur. Section 64. In an action for eviction 


by a purchaser of a cooperative apartment against a tenant, among 
other things, the tenant argued that the individual members cannot 
exercise derivative rights under the corporate owner, the Court found 
that the tenant's argument was not tenable, and held that one, having 

a Mutual Ownership Contract with a Cooperative by which he received 
the right of a perpetual use and enjoyment of an apartment, acquired 
rights which he may enforce as the equitable and beneficial owner of the 
apartment and as a member of the association owning the project, 
irrespective of his not having title to the fee in himself, Mrs. James H. 
Glennon v. Hugh D. Butler, 66 A 2d 519, citing other cases, including 
Stafford Owners v. United States, 39 F. (2d) 743, 745, 69 Ct. Cl. 478, 
in which it was held that the corporation of a cooperative apartment 
holds legal title to the premises for the convenience of the stockholders, 
each of whom has an equitable and beneficial ownership of all the 
apartments in the building. 


That pursuant to the aforesaid instruments, title of Naylor 
Gardens, including appellants' Perpetual Use, was placed in appellee 
to manage and operate it upon a mutual ownership basis for the benefit 
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of appellants and members similarly situated pursuant to the laws 

of the District of Columbia; that appellee agreed and covenanted, that 
it would preserve its status as a non-profit mutual housing corporation, 
that it would not engage in the ownership, operation, or management 
of any other project or housing enterprise, that it would not engage in 
any activity. forthe purpose of obtaining profit or pecuniary gain for 
members and individuals, that it would not amend its articles of in- / 
corporation to violate the terms, covenants, and conditions, of any 

trust or any. agreement entered into by appellee, that at all times 

appellants would have and enjoy for his sole use and benefit the two 

bedroom apartment unit described in the Mutual Ownership Contract, 

and would enjoy in common with all other Members of appellee, Associa- 

tion, the use of all community property and facilities of Naylor Gardens, 

and that it was mutually agreed that appellants would preserve and 

promote the mutual ownership principles upon which appellee was founded 

and that appellants by their active cooperation with its other members 

would bring about for themselves and their co-members a high standard 


in home and community conditions. 


That by its aforesaid events, actions, and omissions (J.A. 1-9, 
27-30) complained of by appellants, appellee did breach its trust and i 
fiduciary relationship and it did perform the Mutual Ownership Contract 





and related instruments thereto, in a wrongful and negligent manner; 

in that appellee did not comply strictly with the terms of Deed of Trust, 
Mutual Ownership Contract, and related instruments, and the directions 
contained therein, defining its powers and duties and the extent and « 
limits of its authority, that it did fail in its duty to comply with the ’ 
terms of the Deed of Trust, Mutual Ownership Contract and related 
instruments which involved the due application of Naylor Gardens, 
including appellants’ Perpetual Use, in accordance therewith to the 
purpose of said Deed of Trust, Mutual Ownership Contract and related 
instruments, that appellee did change the character and form of Naylor 
Gardens, including appellants' Perpetual Use, that it did refuse and 


ne 


23 


did fail to account to appellants, which should furnish a good reason 
for adopting against it the most rigid rules of calculation, and its 
failure to keep clear, distinct, and accurate, accounts should cause 

all intendments and presumptions to be against it; that it was appellee's 
duty to have made full disclosure to appellants of all facts as to enable 
the appellants to deal with appellee in even terms; that in all matters 
connected with Naylor Gardens, including appellants' Perpetual Use, 
appellee should not, in dealing with appellants, have gained any ad- 
vantage by the slightest misrepresentation. 


That the Mutual Ownership Contract, Deed of Trust, and related 
instruments did create a contractual obligation between appellee and 
appellants, that appellee was bound by the terms of the aforesaid Mutual 
Ownership Contract, Deed of Trust and related instruments thereto. 
Farmers Cooperative Co. v. Birmingham Collector of Internal Revenue, 
86 F. Supp. 223. 


The allegations and demands made in this action have been made 





by appellants of appellee at various occasions (J. A. 77) that on or 
about June, 1952, appellants, in an action for Declaratory Judgment 
to preserve and promote the mutual ownership principles, upon which 
Naylor Gardens and appellants Perpetual Use was acquired, and upon 


which appellee was founded, did make in substance similar demands as 





those made in this action, Joseph S. Gullo et al v. Veterans Cooperative 
Housing Association, supra, that appellee did oppose and resist to have 
the controversy determined by such a friendly judicial determination, 
that petitions were circulated to expel appellants from their Perpetual 
Use and Naylor Gardens (J.A. 88, 89) causing humiliation, harrassment, 
and embarrassment, toappellants, that the aforesaid events, actions, 

and omissions of appellee, complained of by appellants, did constitute 

a material breach by appellee of the Mutual Ownership Contract, 

Deed of Trust, and related instruments, that appellants have treated 

the said breach as total by refusing to perform further and by maintaining 
this action on April 12, 1954, for damages for such a total breach, that 
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appellants did abandon further performance and such abandonment has 
been an acceptance of a situation created by the wrongdoing of appellee 
(J.A. 74, 75) that such abandonment did terminate or discharge the 
Mutual Ownership Contract for purposes of further performance, but 
has been kept alive for the purposes of supporting and measuring the 
recovery for the loss of appellants' home, represented by their Per- 
petual Use, in Naylor Gardens, and all their rights and interest thereto, 
and for other demands as stated in their complaint. 


IV. 


The sole question for determination by the lower Court upon the 
-motion for judgment was whether upon consideration of the pleadings 
and documentary evidence of record in the case, there was no genuine 
issue as to any material fact and the appellee was entitled to judgment 
as a matter of law. In deciding this question, however, the Court was 
not authorized to try issues but to determine whether there was an 
issue to be tried; that granting judgment to appellee was contrary to 
the facts and the law in the case. 


CONCLUSION 


Based on the foregoing reasons it is apparent that appellants have 


a valid claim for relief and as a matter of law upon the admitted or 
established facts are entitled to prevail. 


Respectfully submitted, 


JOSEPH S. GULLO 
501 Arlington Trust Building, 
Arlington, Virginia 


GEORGE THOMAS MONTGOMERY 
320 M Street, N.E., 
Washington, D. C. 
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2. VCHA is a non-stock corporation. Persons become 
members upon entering into agreements with the corpo- 
ration designated as Mutual Ownership Contracts. Appel- 
lants and appellee entered into a Mutual Ownership Con- 
tract dated December 7, 1947. This contract was super- 
seded by Agreement of the parties as of September 16, 
1949 (J.A. 9-20). Under the contract, appellee agreed to 
furnish for the use of appellants a specified apartment and 
to furnish specified services. Appellants became entitled 
to full rights of membership in the corporation, including 
the right to vote, and they agreed to make specified pay- 
ments. 


3. Appellee, pursuant to its contract, initially delivered 
the use and occupancy of Apartment No. B-394 at Naylor 
Gardens to appellants and extended to them all the rights 
and privileges of membership. Appellee at all times prior 
to commencement of this action and thereafter until at 
least May 6, 1954, furnished all the specified services as 


required under the Mutual Ownership Contract and con- 
tinued to extend to appellants all the rights and privileges 
of membership. Throughout the entire period referred to, 
appellants continued to occupy the apartment as their home 
and to be accorded all the rights and privileges of member- 
ship in appellee. (J.A. 3, 34, 49) 


4. Appellants were obligated under their contract to make 
regular monthly payments of principal and interest and 
operating payments, payable on or before the first day of 
each month. During the entire period up to and including 
March 1, 1954, appellants made the required payments in 
the required amounts on or before the first day of every 
month, but had not at any time prior to April 1, 1954, made 
any prepayment of or on account of any amount otherwise 
to become payable on April 1, 1954, or thereafter. (J.A. 3, 
10, 11, 50) 


5. On April 1, 1954, prior to the commencement of this 
action, appellants failed to make any payment to appellee 





o 





| 
for or on account of their use and oceupancy of their apart- 
ment and thereafter, on or about April 16, 1954, appel- 
lant Joseph 'S. Gullo notified the manager of appellee by 
telephone that appellants would make no further payments 
under their contract. (J.A. 50, 74, 75) | 
6. Pursuant to a resolution of its Board of Directors on 
April 23, 1954 (J.A. 34, 43-46) appellee exercised its option 
to terminate appellants’ occupancy for default in accord- 
ance with the provisions of the Mutual Ownership Con- 
tract and mailed a letter to plaintiff Joseph S. Gullo - 
April 26, 1954, giving the required ten-day notice of su 
termination and tendering to appellants by check, which 
they still retain, the reasonable market value of appellants’ 
interest less deductions for the unpaid balance due on the 
purehase price, including interest and operating payment 
through May 5, 1954, and the estimated cost of repairs and 
redecoration of the apartment. The original purchase 
price of appellants’ interest was $7,350. Prior to April 1, 
1954, appellants had paid appellee $2,281.41 of this amount, 
leaving an unpaid balance of $5,068.59. The amount of 
interest due on April 1, 1954, was $11.88 and the amount 
of the operating payment due on April 1, 1954, was $42.20. 
The total of similar payments due for the first five days of 
May, 1954, was $8.73. The appellee’s estimated cost of 
painting, repairing and redecorating a two-bedroom apart- 
ment in ‘Naylor Gardens is $150. The reasonable market 
value of appellants’ interest in April and May, 1954, was 
$9,000. (J.A. 13, 14-15, 34, 43-47, 50-51) 








7. On June 3, 1954, appellee filed a complaint for pos- 
session of the Gullo apartment in the Landlord and Tenant 
Branch, Civil Division, cf the Municipal Court for the 
District of Columbia (No. L. & T. 28,265) upon which, 
after hearing, appellee (plaintiff therein) obtained judg- 
ment for possession with a provision for stay of execution 
for 30 days conditioned upon payment of rent on the 
premises. No rent was paid; the stay of execution was, 
| 
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therefore, vacated; and appellants moved away from the 
premises on or about July 10, 1954.2 (J.A. 51, 76) 


8. In January, 1951, while appellants held their mem- 
bership interest in appellee corporation, the Board of 
Directors of appellee in a regular meeting voted to suspend 
further efforts to issue additional membership interests in 
the corporation. (J.A. 32, 33.) 


9. Beginning in February, 1951, VCHA began repur- 
chasing a limited number of membership interests from 
members who wished to withdraw from membership in the 
corporation. (J.A. 32, 33, 35-38) 


10. From time to time the corporation, acting through 
its Board of Directors, set the amount of members’ pay- 
ments to cover the estimated cost of operating services, 
utilities and reserves provided for in paragraphs 5 and 8 
of the Mutual Ownership Contract. (J.A.11,12) In 1948, 
1949 and 1950 the Board of Directors provided that such 
payments should be made as single monthly payments. On 
July 20, 1951, the Board of Directors determined that for 
the months of August through December, 1951, each member 
should make two separate payments instead of one. One 
of these payments was designated as a ‘‘capital contribu- 
tion’’ and the other payment continued to be designated as 
an ‘‘operating payment.’’ The total of both payments for 
each month was no greater than the single operating pay- 
ment for the earlier months in the year 1951, and, also, 
no greater than the estimated cost of operating services, 
utilities and reserves. This practice of requiring two 
payments continued through 1952, but throughout this 
period the total of such payments was no greater than 
the estimated cost of operating services, utilities and re- 
serves. (J.A. 34, 39-40, 62, 63) 


1 By a stipulation entered into the record below, appellee has agreed that 
it will not use the granting of judgment in No. L. & T. 28,265 as proof of 
the existence of a contract between the parties hereto as of the time of the 
filing of the complaint in that action. 
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11. The appellee has at no time apportioned, allocated 
or distributed to its members any ‘‘net savings’’ as 'de- 
fined in section 29-801 of the District of Columbia Code 
- (1951 Ed.), mfra, p. 33. During none of the years 1948- 
1954 did appellee accrue total income in excess of its costs 
of operation. (J.A. 52-53, 63-64) 


12. At a meeting of the membership on March 6, 1953, 
the chairman of the Executive Committee of the Board of 
Directors of appellee corporation presented a report to 
the members in which he stated that the Board of 'Di- 
rectors had directed appellee’s legal counsel to draft a 
plan for reorganizing appellee corporation. The plan 
drawn pursuant to this action was subsequently rejected. 
A second proposed plan of reorganization was, however, 
approved at a meeting of the membership on March |26, 
1954, by a vote of 122 to 28. The membership directed 
the corporation’s Board of Directors to submit to the mem- 
bership for further consideration at a future mi 
documents and resolutions required to implement the plan. 
No change in the corporation’s organization occurred prior 
to April 12, 1954, when the complaint herein was filed, and, 
in fact, to the present time no reorganization plan such as 
contemplated in the resolution of March 26, 1954, or any 
other reorganization plan has been put into effect. (J.A. 
8, 51) 


STATUTE AND RULES INVOLVED 


The pertinent provisions of the District of Columbia 
Cooperative Association Act, 1940, 54 Stat. 483, D. C. Code 
(1951 Ed.) Title 29, chapter 8, are set forth in the Appen- 
dix, infra, pp. 33-36. 


Rules 23 and 56 of the Federal Rules of Civil Procedure 
are set forth in the Appendix, infra, pp. 36ff. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 


A major portion of the facts relevant to this case have 
been agreed to by the parties in a stipulation of facts. 
Appellee has placed additional facts in the record by filing 
two affidavits in support of its motion for summary judg- 
ment. Appellants filed an affidavit in opposition to the 
motion for summary judgment, but none of the state- 
ments contained in appellants’ affidavit concerning facts 
relevant to this case contradicted the affidavits filed by 
appellee. There is, therefore, no genuine issue as to any 
material fact. Under such circumstances a case is ripe 
for summary judgment. Rule 56, Fed. R. Civ. P.; Fox v. 
Johnson & Wimsatt, 7 App. D.C. 211, 127 F. 2d 729 
(1942). 


Among the undisputed facts is the execution by appel- 
lants and appellee of a contract as of September 16, 1949. 
By the terms of the contract appellee extended to appel- 
lants membership in appellee corporation, agreed to de- 
liver the perpetual use of a designated apartment and to 
provide appellants with specified services in connection 
with their occupancy of the apartment. Appellants agreed 
to pay to appellee an amount designated as the purchase 
price—a portion in cash at the time of the purchase and 
the balance with interest in monthly payments. Appel- 
lants also agreed to make a monthly payment to cover the 
estimated cost of operating services, utilities and reserves. 
The facts are undisputed that appellee performed its 
contractual obligations described above. It is also un- 
disputed that during the life of the contract appellee per- 
formed or omitted to perform the following additional 
acts which appellants contend constituted a breach of the 
contract between the parties or a breach of a fiduciary duty 
owed by appellee to its members: (1) In 1951 appellee 
suspended further efforts to increase the number of its 
members; (2) From time to time appellee purchased the 
membership interests of members who wished to withdraw 
from membership; (3) In 1951 and 1952 appellee desig- 
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nated a portion of the monthly member’s payment pro- 
vided for in the contract as a capital contribution; |(4) 
Appellee has not distributed or apportioned any ‘Net 
Savings’’ as defined in D. C. Code (1951 Ed.) section !28- 
801; (5) In March 1953 the Board of Directors began 
preparation of a plan for reorganizing the corporation 
and in March 1954 the membership of appellee by a vote 
of 122 to 28 approved a proposed plan of reorganization 
and instructed the Board of Directors to proceed with a 
more detailed formulation to be further considered |by 


members. 


None of the acts and omissions described constitute a 
breach of appellants’ contract. They also do not con- 
stitute a breach of any fiduciary-type duty owed by appel- 
lee to its members. Even if such acts did constitute! a 
breach of fiduciary duty by the corporation, the breach lof 
duty would be an injury to all the members rather than 
to appellants and relief could be had only in a class action 
meeting the requirements of Rule 23, Fed. R. Civ. P. The 
present action does not meet the requirements of that rule. 


The court below, therefore, did not err in granting judg- 
ment for appellee. 


ARGUMENT 


L The Pleadings, Stipulations and Affidavits Filed in the 
Court Below Show That There Is No Genuine Issue as to 
Any Material Fact 


It is clear from the documents and the record that there 
is no dispute between the parties as to the material facts 
involved, although the parties do disagree as to whether 
the undisputed evidentiary facts constitute any violation 
by the appellee of the appellants’ legal rights. | 


Rule 56(c) of the Federal Rules of Civil Procedure pro- 
vides that summary judgment is proper when ‘‘the plead- 
ings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue 
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as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law,’’ infra, p. 37. 


Although the appellants and appellee disagree as to 
the legal conclusions to be drawn from the undisputed 
facts and as to the interpretation of such facts, such dis- 
agreements do not constitute grounds for denying a mo- 
tion for summary judgment. Under these circumstances 
courts are in complete agreement that the granting of 
summary judgment is appropriate. For instance, in Fox 
v. Johnson & Wimsatt, 75 App. D.C. 211, 127 F. 2d 729, 
(1942), the plaintiff was appealing from the rendition of 
a summary judgment. The following facts were not dis- 
puted by the parties: A close corporation in which plaintiff 
and defendants were stockholders had passed a resolution 
directing that proceeds to be realized from pending con- 
demnation proceedings by the District of Columbia be used 
to redeem the preferred stock. Since the District of 
Columbia discontinued the condemnation proceedings, no 
proceeds were then realized. Eight years later, however, 
the corporation sold the property to the District of Co- 
lumbia. The defendant Directors then voted not to use 
the proceeds to redeem the preferred shares, in spite of 
the plaintiff’s objection. The plaintiff contended that 
the initial resolution of the Board constituted a con- 
tract that was broken by the later refusal to redeem the 
preferred shares. The court sustained the lower court’s 
order for summary judgment in favor of the defendants 
despite many disagreements between the parties as to 
interpretation of the facts and as to the legal conclusions 
to be drawn. 


Likewise, in Trinity Uniersal Ins. Co. v. Woody, 47 
F. Supp. 327, (D. N.J. 1942), the parties were not in dis- 
pute as to the material facts—.e., there was no dispute as 
to the terms of the insurance policy, and the circum- 
stances surrounding the accident. There was disagree- 
ment, however, as to the correct interpretation of the 
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terms of the policy in the light of circumstances known 
to the parties at the time the policy was issued and |as 
to whether coverage extended to the accident. The court 
commented: “‘The ultimate facts essential to a determi- 
nation of the questions presented are not controverted; 
their legal conclusions, however, are disputed. There are 
no genuine issues as to any of the material facts, and the 
case, therefore, is one in which the rule is properly in- 
voked.”’? 47 F. Supp. at 328. 


In Bartle v. Travelers Ins. Co., 171 F. 2d 469 (5th Cir. 
1948), the court also found it necessary to indicate to the 
litigants the distinction between disagreements as to the 
facts and differences as to the legal conclusions drawn 
from the facts. The plaintiff in this case was suing for 
benefits under the workmen’s compensation law of Texas. 
The plaintiff’s husband had entered into a contract with 
the Gulf Refining Company four years prior to his death. 
The defendant npniiitiad the contract, but asserted that the 
contract created a relationship of an independent con- 
tractor, rather than a master-servant relationship as con- 
tended by the plaintiff; and, thus, the defendant ae 
the plaintiff’s husband was not within the coverage of the 
workmen’s compensation law. The court, in sustaining 
summary judgment for the defendant, commented: ‘‘We 
think that these were questions of law and that under the 
stipulations the case was ripe for summary judgment 
one way or another. No facts are in dispute but only the 
interpretation of the contract in the light of the law of 
Texas.’’? 171 F. 2d at 471. 


In Dickheiser v. Pennsylvania R. R., 5 F.R.D. 5, (ED. 
Pa. 1945), aff’d mem., 155 F. 2d 266 (3rd Cir. 1946), cert. 
denied, 329 U.S. 808 (1947), an action was brought by 
stockholders of the railroad to enjoin the consummation of 
a proposed settlement of a controversy between the rail- 
road and its subsidiary Pennroad Corporation. Pennsyl- 
vania Railroad controlled Pennroad through a voting trust 
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agreement. Minority stockholders of Pennroad in a deriv- 
ative suit complained that the railroad in exercising this 
control made fraudulent investments and dissipated the 
capital of Pennroad to Pennroad’s detriment and the rail- 
road’s benefit. The stockholders of Pennroad sought the 
return of the dissipated capital. The railroad offered to 
settle with a $15,000,000 payment. Dickheiser and other 
stockholders of the railroad in turn brought this action to 
enjoin the proposed settlement between the railroad and 
Pennroad contending that the proposed settlement was un- 
fair to the railroad. The basic facts were not in dispute, 
but there were disagreements as to whether the Board 
of Directors exercised their best business judgment in 
good faith in proposing the settlement; neglected their 
duty; or engaged in a conspiracy with others to defraud 
the railroad. The court in granting a motion for summary 
judgment stated: ‘‘These purported issues of fact are, 
in reality, questions of law or ultimate conclusions of sub- 
jective facts to be deduced by the court from the facts 
which are not disputed.’’ 5 F.R.D. at 9 


As the above-cited cases indicate, although Rule 56 does 
not authorize a trial by affidavit or a trial of the factual 
issues, it does authorize the resolution of even difficult 
and complicated legal questions when the facts are un- 
disputed. Some actions, such as the present case, are 
particularly amenable to summary judgment since they are 
founded upon a written contract, the integrity of which is 
protected by the parol evidence rule. Furthermore, where, 
as in the Bartle case, supra, and in the present case, the 
parties enter into stipulations of the essential facts, the 
action lends itself most readily to summary judgment. 


Perhaps the appellants no longer seriously argue that 
there remain genuine issues of material fact to be resolved, 
for in the appellants’ summary of argument, (Appellants’ 
Brief, p. 8) it is stated: ‘‘that appellants have a valid 
claim for relief and as a matter of law upon the admitted 
or established facts are entitled to prevail.’’ (The appel- 
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lants indicate this as well in other places in their brief-— 
pp. (ii), 7, 8, 19, 20 and 24.) 


But if the appellants are continuing to assert that there 
are genuine issues of fact between the parties, they must 
point to something in the record to support their argu- 
ment. Most of the facts were agreed upon by the parties 
in a lengthy Stipulation of Facts (J.A. 31-35) filed in 
the court below before the pre-trial conference was held. 
Additional facts were placed before the court by the filing 
of the affidavits of Thomas D. Laney (J.A. 48) and Walter 
W. Kreimann (J.A. 61), with exhibits attached thereto. 
Since most of the facts are covered by stipulation the only 
area for possible dispute is with respect to factual matters 
contained in the aforementioned affidavits. 





| 

To the extent that appellants attempt to point out issues 
of fact they must do so by contending that the affidavit of 
appellant Joseph S. Gullo and the exhibits attached thereto 
contradict the appellee’s affidavits with regard to material 


facts. Their contentions in this regard are apparently 
set out in the six ‘‘matters’’ set forth in their Areument 
II, beginning on page 10 of appellants’ brief. Their argu- 
ment is without merit. | 





In the first place, major portions of appellants’ affi- 
davit and all the exhibits thereto could not properly be 
considered by the court because they were not filed in 
compliance with Rule 56, Fed. R. Civ. P., infra p. 37. 
Paragraph (e) of this rule requires that affidavits be made 
on personal knowledge and contain facts that would b¢ 
admissible in evidence, and show affirmatively that th 
affiant is competent to testify to the matters stated therei 
Also sworn or certified copies of all papers or part 
thereof referred to must be attached to the affidavit or 
served therewith. At the hearing on the motion in the 
court below appellee argued that portions of the affidavits 
and exhibits should be ‘disregarded for failure to comply 
with the rule. Appellants made no attempt to remedy the 
defect. 
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Appellants’ affidavit is based in part (J.A. 70-71) upon 
information allegedly contained in audit reports of J. 
Henry Oehman and Co. Such statements cannot be ad- 
missible in evidence as statements of the affiant since they 
are hearsay. No copies of the audit reports were at- 
tached to the affidavit as required by Rule 56(e). Affiant 
also includes in his affidavit opinions as to the value of 
the real estate owned by appellee and as to the cost of 
cooperative apartments alleged to be comparable to the 
one he occupied (J.A. 76). It is not, however, established 
that the affiant is qualified as an expert on real estate 
values and his opinion on such matters is, therefore, not 
admissible as evidence. Exhibit C attached to the affidavit 
is alleged to be an appraisal report on the value of appel- 
lee’s buildings but no indication is given as to the identity 
of the appraiser or his qualifications, or as to the rele- 
vance of replacement costs less depreciation given therein 
to reasonable market value. 


None of the exhibits attached to appellants’ affidavit 
were sworn to or certified as required by Rule 56(e). These 
exhibits and the portion of the affidavit described above 
should, therefore, be disregarded, as was done by the 
court in Jameson v. Jameson, 85 App. D.C. 176, 176 F. 2d 
58, (1949). The suit was brought by the wife for alimony 
in arrears. The husband submitted an affidavit in opposi- 
tion to a motion for summary judgment stating that he 
‘‘verily believes’? that a certain letter of the Judge of 
the United States Court for China was part of the record. 
The husband argued that whether the letter constituted 
part of the record was a factual issue. Since the affidavit 
statements were not made on the affiant’s own knowledge, 
but on belief, and were not admissible in evidence as hear- 
say, the statements were objectionable under Rule 56(e) 
and were disregarded. Also in Porter v. American To- 
bacco Co., 7 F.R.D. 106 (S.D. N. Y. 1946), large portions 
of the plaintiff’s moving affidavits for partial summary 
judgment were stricken under Rule 56(e). Two letters 
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unverified and uncertified were stricken as well as parts 
of the affidavit summarizing the facts and engaging in 
argument. 


Even if the affidavit and exhibits are not disregarded, 
however, the facts presented in them do not in any wa 
contradict the facts stated in the affidavits filed by ee 
lee. Taking appellants’ six ‘‘matters’’ of alleged factual 
disputes in order: 


**(1) Matter Regarding Monthly Assessments or 
Monthly Operating Payments.’’ (Appellants’ Brief, 
p. 11). 


Apparently, the appellants rely upon the Auditing Com- 
mittee Report of August 1, 1952 (J.A. 78-81), as estab- 
lishing a factual dispute regarding monthly operating pay- 
ments. In the affidavit of Walter W. Kreimann filed by 
appellee in support of its motion for summary judgment, 
it was stated that the Board of Directors of appellee had, 
for the years here in question, ‘‘provided for payments 
by each member of a sum each month designated as an 
operating payment in an amount not greater than the esti- 
mated cost of operating services, utilities and reserves.’? 
(J.A. 62 Cf. Mutual Ownership Contract, J.A. 11 and 12), 
The Auditing Committee Report contains the statement 
that ‘‘the records of the Association show that member 
payments applicable to fixed and operating expenses dur- 
ing the life of the organization [1948 through 1951] have 
been approximately $160,000 more than the actual charges 
for these purposes exclusive of contingency, special and de! 
preciation reserves.’’ (J.A. 79) The two statements are not 
in conflict since they treat with different subjects: the 
Auditing Committee Report deals with charges exclusive of 
those for reserves, and Kreimann stated that payments 
were not greater than costs including reserves. Moreover, 
since the difference in treatment of reserves is obvious 
upon the face of the documents, Kreimann’s affidavit can- 
not conceivably be misleading. 
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“‘(2) Matter Regarding Levy of Capital Assess- 
ments.’’ (Appellants’ Brief, p. 11). 


Under this heading in their brief appellants summarize 
some of the provisions of resolutions adopted by the Board 
of Directors of appellee (J.A. 39) designating a portion 
of the monthly payment to be made by members as a 
capital contribution. Appellants also refer to a provision 
of the deed of trust (J.A. 21), executed by appellee to 
secure payment of the balance of the purchase price of 
the Naylor Gardens property, which provision provided 
that appellee should not ‘‘levy assessments upon its mem- 
bers’’ without the prior written consent of the lender. No 
reference is made to any statements in appellants’ affidavit 
or exhibits showing that there is any factual dispute as 
to the terms of these documents. 


‘*(3) Matter Regarding Figures Verified and Audited 
by an Independent Firm of Certified Public Account- 
ants.’’ (Appellants’ Brief, p. 12). 


The reference here is to the portion of the affidavits of 
Thomas D. Laney (J.A. 52) and Walter W. Kreimann 
(J.A. 63) which contain the statements that at no time 
‘‘has the defendant accrued total income in excess of its 
costs of operation.’? Thereafter, for each of the various 
years involved, the affidavits set forth figures showing 
‘¢Total Income,’’ ‘‘Costs of Operation’’ and ‘‘Net Operat- 
ing Loss,’’ and give careful definitions of the terms em- 
ployed. These are factual matters within the personal 
knowledge of the affiants and as to which they were com- 
petent to testify by virtue of their responsibilities for 
management of the Association’s affairs. Affiants also 
stated, on their personal knowledge, that the figures shown 
had. been audited and verified by independent certified 
public accountants. Appellants offered nothing in their affi- 
davit or exhibits which even purported to deal with the 
same subject matter, 7.e., the net financial operating results 
of the appellee for the years in question or which in any 
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way shows that these figures are inaccurate, misleading or 
deceptive. | 


Appellants under this heading of their brief (p. 12) i 
discuss the question of excess monthly operating payments 
previously taken up by appellants under ‘‘Matter’’ No. 1 
and repeat the arguments contained therein. (See the dis+ 
cussion thereof at p. 13, supra.) They contend that an 
analysis of the annual audit reports by J. Henry Oehman 
and Co. (not a part of the record; see p. 12, supra) 
shows that appellants made ‘‘excess payments’’ and that 
the results of their analysis were confirmed by the Audit} 
ing Committee Report of August 1, 1952 (J.A. 78). The 
lack of any conflict between the Auditing Committee Re+ 
port and appellee’s affidavit as to whether members made 
excess operating payments has already been demonstrated, 
(See p. 13, supra.) 


‘¢(4) Matters Regarding Reorgamization,’’ (Appel: 

lants’ Brief, p. 13). | 
Appellants refer to the Quarterly Report of the Secre- 
tary of appellee corporation of February 20, 1956 (J.Al 
83), and apparently contend that statements in it conflict 
with affidavits submitted by appellee, thus raising an issue 
of fact. The report, which was not sworn to or certified 
as required by Rule 56(e), Fed. R. Civ. P., infra, p. 37; 
indicates that appellee was in February 1956 conductin 
negotiations with the Federal National Mortgage Associa- 
tion, holder of the purchase money deed of trust note 
secured by the property of appellee, in an attempt to 
secure the approval of that agency for a proposed plan 
of corporate reorganization. Appellants do not suggest 
which portion of the appellee’s affidavit is in conflict with 
this report, but the reference is presumably to the follow- 
ing statement in the Laney affidavit (J.A. 52): 


‘‘No change in the corporation’s organization oc; 
curred prior to April 12, 1954, and, in fact, no actio 
has been taken to the present time to put into effect 
any reorganization plan such as contemplated in the 
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resolution of March 26, 1954 or any other reorganiza- 
tion plan.’’ 


There is no conflict between this statement and the Secre- 
tary’s report. The report does not indicate any action 
had been taken up to that time with respect to actually 
putting a reorganization plan into effect. It indicated only 
that attempts were being made to obtain approval for 
such plan, a necessary preliminary step required by the 
members’ resolution before the plan could be put into 
effect. 
“*(5) Matters regarding nature of Complaint filed on 
June 3, 1954, by appellee for possession of the apart- 
ment occupied by appellants.’’ (Appellants’ Brief, 
pp. 13-15). 


Appellants here refer to paragraph 9 of the affidavit of 
Laney (J.A. 51) filed by appellee, where the affiant stated 
that on June 3, 1954, appellee filed a complaint for the 
possession of the apartment occupied by appellants. Aff- 
ant further stated that a judgment in favor of appellee 
for possession was granted and that appellants moved 
from the apartment on or about July 10, 1954. Appellants 
also refer to the allegation in the complaint for posses- 
sion that the Mutual Ownership Contract was terminated 
by appellee due to default in payment by appellants. This 
allegation in the complaint for possession does not in any 
way conflict with the statements in the Laney affidavit. 


Appellants also recite various other facts shown by the 
record in the court below, but there again none of these 
facts conflict with either of the affidavits filed by appellee.’ 


‘¢(6) Matters regarding; appellants’ call to Laney, by 
telephone, on April 16, 1954, with respect to appel- 


2 Neither appellee nor its counsel can let go unchallenged the suggestion 
of appellants at p. 15 of their brief, that appellee filed affidavits known to 
be false and deceiving. They have no way of knowing how seriously appel- 
lants are making this charge or what is meant by it; but they wish now to 
call it to the Court’s attention and also at the conclusion of the proceedings 
they will want to give consideration to taking such action as they may then 
deem appropriate. 
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lants’ intention not to make further payments under 
their Mutual Ownership Contract; appellee’s letter 
dated April 26, 1954 to appellants notifying them of 
appellee’s action to terminate appellants’ Contract \as 
of May 5, 1954 and the repurchase by appellee on 
April 26, 1954, of all of appellants’ rights in their 
Perpetual Use, for which a check dated April 26, 1954 
in the amount of $3,718.60 was enclosed with said 
letter dated April 26, 1954.’’ (Appellants’ Brief, |p. 
15). 


Appellants state that in their affidavit (J.A. 69-77) they 
have challenged statements contained in the Laney affi- 
davit (pp. 48-53) concerning the facts cited in the above- 
quoted heading. In paragraph 5 of the Laney affidavit, 
affiant, after referring to provisions in appellants’ Mutual 
Ownership Contract requiring monthly payments, states 
that on April 16, 1954, appellant Joseph S. Gullo called 
affiant by telephone and stated that he had no intention of 
making further payments (J.A. 50). The Laney affidavi 
also describes the adoption by appellee corporation of | 
resolution terminating appellants’ contract for default an 
providing for payment to appellants of the reasonabl 
market value of their perpetual use, less deductions a 
thorized in the Mutual Ownership Contract (J.A. 50-51). 
The Laney affidavit also states that the affiant mailed to 
appellants a letter notifying appellants of the termina- 
tion of their contract and of the determination that the 
reasonable market value of their rights under the contract 
was $9,000, and that affiant tendered with the letter a 
check in the amount of $3,718.60 which has not been re- 
turned by appellants (J.A. 51). 


In the portion of appellants’ affidavit concerning the 
facts discussed above (J.A. 74-75), the affiant describes 
statements made in the alleged telephone call to Laney of 
April 16, 1954. His affidavit gives additional portions of 
the telephone conversation, but contains no denial that he 
also made the statements attributed to him by the Laney 
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affidavit and is completely consistent therewith. The affi- 
davits thus show no conflict as to the substance of the 
conversation. Appellant’s affidavit admits the receipt of 
the letter of April 26, 1954, from Laney and makes no 
statement regarding such letter contradicting the descrip- 
tion contained in the Laney affidavit. There is no state- 
ment in appellants’ affidavit contradicting Laney’s state- 
ment that there was tendered with the letter of April 26, 
1954, a check in the amount of $3,718.60 and that this 
check has not been returned to appellee. 


Under this heading, also, appellants recite various other 
facts along with argument as to their legal effect, but no- 
where do they show that the evidence of these facts as 
presented in appellants’ affidavit contradicts the evidence 
of the facts as presented in the affidavit filed by appellee. 


Since the record is devoid of any conflict in the evidence, 
it is clear that there is no genuine issue as to any material 
fact. 


II. Under the Facts Shown by the Pleadings, Stipulations and 
Affidavits Filed in the Court Below, the Appellee Did Not 
Commit a Breach of Its Contract With the Appellants 


The appellants, in order to maintain a cause of action 
for breach of contract, must allege, and ultimately prove, 
that they were harmed in their individual rights by failure 
of the appellee to perform its duties under the contract 
between the parties. Under the Mutual Ownership Con- 
tract the appellee was obligated to extend to appellants 
all rights and privileges of membership (J.A. 9); to de- 
liver the perpetual use of a designated apartment subject 
to certain restrictions (J.A. 10); to provide certain op- 
erating services and utilities (J.A. 12); and to permit 
peaceable possession of the designated apartment to the 
member (J.A. 16). 


Appellee permitted appellants to occupy the apartment 
designated in their contract and extended and continued 
to accord all the privileges of membership to appellants 
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until May 6, 1954 (J.A. 34), when appellee terminated the 
contract for default. Throughout the period from the exe- 
cution of appellants’ Mutual Ownership Contract until the 
date of its termination, appellee provided operating serv- 
ices and utilities as required by the contract (J.A. 49, 61- 
62). 


Appellee was also obligated under section 15 of the con- 
tract, in event of default by plaintiffs and termination of 
their contract upon such default, either to pay the plain- 
tiffs the reasonable market value of their interests or ‘to 
arrange for its sale (J.A. 13-14). Appellee has fully dis- 
charged its obligations under this paragraph by tendering 
to appellants payment of the highest price at which an 
apartment of the type occupied by appellants (type A-1) 
had sold since January 1, 1953, less deductions provided 
for in the contract. The net amount tendered was $3,718.60 
(J.A. 13, 14, 43-46, 50-51). Since the appellee had per- 
formed all of its obligations under the contract, it is in no 
way liable to the appellants for breach thereof. 


Nonetheless, the appellants contend that appellee com- 
mitted a breach of their contract and apparently rely upon 
the actions and omissions of the appellee summarized in 
the appellee’s Counterstatement of the Case, paragraphs 
8 through 12, supra, pp. 4-5. As will be shown in the dis- 
cussion below, these actions and omissions neither in- 
dividually nor collectively constitute a breach of the con- 
tract. | 


Issuance of new memberships and repurchasing of old 
memberships 


There is no provision in the appellants’ contract which 
requires that the appellee should continue to issue new 
membership interests for any specified period or until any 
specified number or percentage of membership interests 
have been issued. This is a policy question properly 
determinable by a majority action. Neither is there any 
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provision in the appellants’ contract that appellee should 
not repurchase membership interests of withdrawing mem- 
bers. Such repurchase of membership interests is specifi- 
cally contemplated and provided for in the Mutual Owner- 
ship Contract, sections 8, 11, 15 and 16 (J.A. 12, 13, 14, 
15) and is specifically authorized by section 29-826 of the 
District of Columbia Code, infra, p. 33. Thus, the resolu- 
tions and actions taken pursuant to the resolutions men- 
tioned in stipulations 5, 6, 7, 8, 9, 10 and 11 (J.A. 31-33) 
do not in any way constitute a breach of the contract be- 
tween the appellants and the appellee. 


Designation of Portion of Members’ Payments As Capital 
Contributions 


Plaintiffs had a contractual obligation to pay to defend- 
ant amounts necessary to cover the estimated costs of op- 
erating services, utilities and reserves (J.A. 11, 12). The 
fact that during a 17-month period the directors desig- 
nated a portion of such payments as a capital contribu- 


tion (J.A. 34, 39-40) cannot constitute a breach of plain- 
tiffs’ contract. They were not thereby required to make 
any greater payment than provided for in their contract; 
the resolution of the Board of Directors provided for 
payment of the regular operating payment by any member 
who might refuse to make the payment under the designa- 
tion of a capital contribution (J.A. 40). 


Failure to distribute ‘‘net savings’’ 


The District of Columbia Code, Title 28, chap. 8, sec. 
29-831 (1951 Ed.) infra, p. 33, provides that ‘‘At least 
once a year the members and/or the directors, as the 
articles or by-laws may provide, shall apportion the net 
savings of the association in the following order.’’ The 
section then provides for various alternatives of appor- 
tionment of such net savings including apportionment to 
patrons in proportion to their individual patronage. Net 
savings are defined in section 29-801 of the Code, which 
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states, ‘‘ ‘Net savings’ means the total income of an asso- 
ciation minus the cost of operation.’? The total income 
of appellee during the years 1948-1954 never exceeded the 
costs of operation and there were, therefore, no ‘‘net saw- 
ings’’ available for apportionment or distribution (J.A. 
52-53, 63-64). The statement in the report of the Auditing 
Committee that member payments were for the period 
indicated more than actual charges is not relevant to the 
present question, since it is expressly stated in the report 
that actual charges as computed there excluded charges 
for depreciation reserves—one of the most important ele- 
ments in the cost of operation of a housing project and'a 
cost clearly contemplated in the Mutual Ownership Con- 
tract (J.A. 11,12). Furthermore, the Auditing Committee 
Report is concerned only with maembers? payments and 
offsetting expenses, while the Code provision refers to the 
total income of an association. | 





It is thus apparent that appellee has not violated D. C. 
Code section 29-831. 


Aside from the Code provision, the express provisions 
of the contract have not been violated by appellee in col- 
lecting or failing to refund member payments. The con- 
tract provided that member payments should be sufficient 
to cover the estimated cost of the operating services, 
utilities and reserves (J.A. 11, 12). Members’ payments 
throughout the period of appellants’ membership were 
fixed at a level not greater than the estimated costs i 
these items (J.A. 62- 63). 





| 
Proposed reorgamzation 


The membership in March 1953 received a repor 
of the Executive Committee of the Board of Directors 9 
the appellee regarding the desirability of reorganizing th 
corporation and outlining the steps taken to have a pla 
of reorganization prepared (J.A. 51-57). Four days afte 
the report, appellant, Joseph S. Gullo, wrote to the appel 








22 


lee (J.A. 34) advising that he did not consent to the idea 
of reorganization and requesting that his rights and inter- 
ests in the appellee corporation be purchased from him. 
The plan of reorganization which was prepared following 
this discussion was subsequently abandoned (J.A. 51-52). 
In March 1954 the members of appellee adopted a resolu- 
tion approving a new plan of reorganization, but neither 
this plan nor any other plan nor any part of any plan has 
been put into effect (J.A. 52, 57-60). Shortly after the 
March 1954 meeting, Mr. Gullo wrote to the appellee again 
requesting the purchase of his rights and interests (J.A. 
34). 


The appellants have asserted in their complaint that they 
consider their Mutual Ownership Contract to have been 
terminated or destroyed on or about March 1953, thereby 
causing the destruction and loss of the value of their right 
of perpetual use and enjoyment and peaceable possession 
of their apartment (J.A. 5). Nonetheless, the appellants 
continued to use and occupy their apartment until after 
April 1954 when they filed the present complaint (J.A. 
49). The only event of any possible relevance that oc- 
curred on or about March 1953 was the presentation to 
the members of the report of the Executive Committee of 
the Board of Directors in regard to a plan of reorganiza- 
tion which was later abandoned. Thus, the theory of the 
appellants in their complaint apparently is that the an- 
nouncement that the Board of Directors was preparing a 
plan for possible reorganization constituted a breach of 
their contract. Certainly the act of preparing a plan could 
not be a breach of contract. Furthermore, the plan pre- 
pared was subsequently abandoned. Likewise, the action 
of the majority of the members of appellee in March 1954 
in approving a second proposed plan for reorganization 
did not constitute a breach of the appellants’ contract by 
the association. The resolution approving this plan did 
not authorize a reorganization. It amounted to no more 
than an expression of intention and, therefore, could not 
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constitute a failure on the part of the appellee to perform 
its obligation under its contract. 


| 
Appellee’s action in the Landlord and Tenant Branch of 
the Municipal Court of the District of Columbia 


On June 3, 1954, appellee filed in the Landlord and 
Tenant Branch of the Municipal Court for the District of 
Columbia a separate action against appellants for pos- 
session of the apartment then occupied by appellants. 
Judgment was granted for appellee and appellants moved 
from the apartment (J.A. 51). These acts occurred after 
the complaint in the present action and amendment thereto 
were filed and, therefore, cannot be the grounds upon 
which this action is based. Furthermore, the action for 
possession was brought after appellants had ceased mak; 
ing payments provided for in the contract and announced 
their intention of making no further payments (J.A. 50) 
and was, therefore, entirely proper. 


Alleged misrepresentations 


Appellants contend also that the appellee has misrepre- 
sented the nature and character of the appellants’ legal| 
rights and interests. Appellants’ legal rights and inter- 
ests, which are identical with the legal rights and inter-| 
ests of all members of the appellee corporation, are derived 
from the Mutual Ownership Contract, the Articles of Asso- 
ciation and By-Laws of the appellee corporation, and the 
laws of the District of Columbia. The ‘‘nature and char-| 
acter’’ of these rights and interests are a matter of legal 
opinion. Differences of opinion on legal questions are, in 
the circumstances, to be expected, but an expression of 


opinion is not a misrepresentation of fact actionable at) 
law. Moreover, it is not alleged that the so-called mis-| 
representation caused the appellants to enter into the’ 
Mutual Ownership Contract or into membership into the | 


appellee corporation, but only that it caused the member- 





ship to approve a proposed plan of reorganization. The 
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matter does not, therefore, have a bearing upon the issue 
of breach of contract. In so far as the allegation is in- 
tended to convey the notion of a tortious interference with 
the contractual relationship (it appears to have been so 
pleaded in the claim against the individual defendants 
originally parties to this action), it has no place in this 
proceeding. A party cannot be guilty of tortious inter- 
ference with his own performance of a contract of which 


he is a party. 


Alleged departure from purposes for which appellee 
was orgamzed 


Appellants have also drawn the inferences or conclu- 
sions from the facts which are not in dispute that appellee 
has departed from the purposes for which it was organized 
and that it has misapplied, mismanaged and converted its 
funds. Facts previously herein discussed regarding the 
appellee’s failure to continue issuing new memberships, 
etc., are at the bottom of these contentions which are de- 
pendent upon the conclusion that the appellee’s purposes 
could be complied with only by obtaining, or striving for, 
100% member-occupancy or some other percentage higher 
than that actually obtained. As previously stated, there 
. is no provision in the contract which requires that the 
appellee should continue to issue new membership inter- 
ests for any specified period or until any specified num- 
ber or percentage of membership interests have been 
issued. Moreover, the purposes of the appellee as stated 
in its Articles of Association and By-Laws do not require 
100% or any other percentage membership-oceupancy. On 
the contrary, the statements of purposes authorize the 
appellee corporation. among other things, to acquire, own, 
hold, manage, operate, lease or otherwise dispose of hous- 
ing of all kinds for the mutual benefit of its members (J.A. 
17, 22). None of the actions complained of by the appel- 
lants fall outside the scope of such authorized activities. 
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III. On the Facts Shown by the Pleadings, Stipulations aud 
Affidavits Filed in the Court Below, the Appellee Is Not 
Liable to the Appellants Under Any Theory Other Than 
Breach of Contract 


The appellants apparently are asserting in addition to 
and independently of their breach-of-contract theory of 
action, that the appellee corporation is liable to them 
individually as members of the corporation for neglect or 
wrongdoing in the management of its affairs. They assert 
that appellee is the fiduciary and agent of appellants and 
other members similarly situated and is responsible to 
them in the event of breach of trust. 


To the extent that the corporation stands in a fiduciary- 
type relationship, it is to all its members and not to the 
appellants individually. The similarity of a corporation 
to a trustee in its relationship with and duty to its mem- 
bers has been remarked frequently in the cases and the 
literature of corporation law. Professor Ballantine gives 
an analysis which illustrates the point: 





‘Hach shareholder has a contract with the corpo+ 
ration, by which the corporation has agreed to hol 
and manage its assets for the purpose of carrying aut 
objects for which it was created. He has an individ 
ual right to insist that his contract shall be com 
plied with and that the corporation shall use and 
apply its assets for the purpose of carrying out those 
objects, and not divert them to other purposes. An 
unauthorized diversion of funds may be viewed either 
as a breach of contract or a breach of trust. The re; 
lation of the shareholder to the corporation is similar 
in some ways to that between a beneficiary and a 
trustee. The property and business relations with 
the outside world are held by the corporation as a 
distinct legal person. The shareholders are the ulti- 
mate beneficiaries for whom the business is being con- 
ducted by their representatives. They have the right 
to have the corporate property and affairs managed 
for their benefit in accordance with the charter. Any 
shareholder, therefore, may maintain a bill in equity 


in his own name, to enjoin a threatened misapplica-| 
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tion or diversion of its assets, or to enjoin wtra vires 
acts or contracts which will result in such a mis- 
application or diversion. 


‘‘A shareholder need not necessarily invoke the 
aid of equity for prevention in a representative suit 
in behalf of all. Since the thing complained of is only 
threatened, his individual rights and interests are such 
that he may sue in his own behalf to obtain protec- 
tion against the wrong about to be perpetrated against 
him by the corporation. But when an wlira vires, 
unauthorized or illegal transaction has been consum- 
mated and a wrong has been done to the corporation, 
then the shareholder’s right to sue the directors or 
wrongdoers for redress is “derivative and not primary. 
If the corporation ought to bring suit against some 
third person and refuses to do so, » the minority share- 
holder may compel the assertion of the right which 
the corporation fails to assert, after he has made 
bona fide efforts to induce ‘it to act, making the cor- 
poration a defendant, though its real status is that of 
plaintiff.’ Ballantine, Corporations, 339-40 (Rev. ed. 
1946). 


Plaintiffs, however, have erroneously leaped from the 
premise that the corporation owed them a fiduciary-type 
duty in the management and conservation of its assets to 
the conclusion that they have an individual cause of ac- 
tion against the corporation for money damages for any 
alleged breach thereof. 


As pointed out in the quotation from Professor Ballan- 
tine, above, such is not the case. Rather, despite the fact 
that there is a trustee-beneficiary-type relationship be- 
tween the corporation and the member, the member may 
not sue the corporation in his individual capacity with 
respect to wrongs that have already been consummated. 


Thus, the only remedy of the member or shareholder 
arising upon the corporation’s neglect of its fiduciary duty 
in the management and conservation of its assets after the 
act complained of has been done is to bring a derivative 
action on behalf of the corporation. The present action 
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cannot succeed as a derivative action because it does not 
meet the requirements of Rule 23(b), Fed. R. Civ. P. 


Moreover, even if this action were properly brought in 
accordance with Rule 23 to enforce the fiduciary-type duty 
of the corporation to its members, there has been no breach 
of such duty. The acts relied upon by the appellants to 
establish the alleged breach of the fiduciary-type duty} are 
the same undisputed acts of the appellee corporation set 
forth in paragraphs 8 to 12 of the Counterstatement of the 
Case. But none of these acts could give rise to a cause of 
action based on the theory that it was an wltra vires act or 
that it constituted mismanagement. For example, as |has 
been explained, supra, p. 19, the cessation of efforts to in- 
crease the number of members and the repurchase of exist- 
ing membership interests did not violate any provision in 
the appellee’s articles of incorporation or the D. C. Coop- 
erative Association Act, D. C. Code (1951 Ed.), sections |29- 
801 through 29-847. Similarly the omission to distribute 
or apportion any ‘‘net savings’’ did not constitute a vio- 
lation of the Act, supra, p. 20. 





Appellants cite Northridge Cooperative Sec. No. 1\ v. 
32nd Ave. Const. Co., 207 Mise. 164, 186 N.Y.S. 2d 737 
(Sup. Ct.), modified, 286 App. Div. 422, 142 N.Y.S. 2d 534 
(1st Dept. 1955), for the proposition that appellee owed 
them a fiduciary duty under the deed of trust (Appellants’ 
Brief, p. 20-21). The action in that case was by the ¢o- 
operative corporation against two individuals, who had 
been the initial promoters of the cooperative, and two cor- 
porations, both controlled by the promoters, one of which 
was a construction corporation which built the coopera- 
tive’s apartment building and the other a land-owning 
corporation which leased the building site to the coopera- 
tive under a long-term lease. The cooperative was suing 
to recover excess FHA mortgage proceeds, or ‘‘windfall 
profits,’’ realized by the promoters and allegedly exces- 
sive ground rents paid to the land-owning corporation 
under the lease which had been executed by the promoters 
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and the land corporation which they controlled. (Also in- 
volved but not pertinent here was a charge of breach of 
the construction contract by the construction corporation. ) 
Rights of the members or stockholders as against the 
cooperative were not in issue nor in any way involved in 
the case. Neither was there any issue in the case relating 
to the provisions of a deed of trust or any similar instrnu- 
ment. 


On defendants’ motion to dismiss the complaint, the co- 
operative argued and the lower court held, that under the 
National Housing Act, 48 Stat. 1246 (1934), 12 U.S.C. 
§1715(e) the promoters were acting in the initial stages 
as fiduciaries and agents for the cooperative and its future 
stockholder-tenants. The motion to dismiss was, there- 
fore denied. On appeal, however, this holding was spe- 
cifically reversed and the allegations of the complaint re- 
lating to the misconduct of the promoters in the initial 
stage were ordered to be stricken. 142 N.Y.S. 2d at 541. 


The appellate court held that the promoters were legiti- 
mately entitled to make a profit on their activities; that 
the National Housing Act and the regulations thereunder 
anticipated a profit to promoters; that the plaintiffs’ alle- 
gations of breach of fiduciary duty in the initial period 
‘‘are erroneous conclusions’’; and that the directors of the 
cooperative and the promoters who controlled them ‘‘did 
not owe any fiduciary duty to the future tenants at this 
stage.’? 142 N.Y.S. 2d at 539. 


Thus, the holding of the lower court cited by appellants 
was not only not in point, but was specifically reversed on 
appeal. 


Appellants also cite Farmers Cooperative Co. v. Bir- 
mingham, 86 F. Supp. 201 (N.D. Iowa 1949), a suit for an 
income tax refund by a farmers’ marketing and purchas- 
ing cooperative against the Collector of Internal Revenue. 
At issue was the taxability to the cooperative of amounts 
credited on its books to patrons as patronage dividends 
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for the taxable year involved and. the interpretation of 
the applicable Treasury rulings. Such amounts would 
not. be taxable income to the corporation if they were 
credited to the patrons pursuant to some contractual or 
other pre-existing obligation binding upon the cooperative. 
The court held that, despite limited discretion in the Di- 
rectors, the obligation to credit the patronage dividends 
to patrons was sufficient, under the Iowa statute, the 
articles of incorporation and by-laws to bring the case 
within the rule of the Treasury and relieve the coopera- 
tive of the tax. This case (where the parties agreed 
amounts had been earned and were available for credit- 
ing as dividends) is not, however, authority for crediting 
dividends in the present case since, as pointed out previ- 
ously, supra, p. 20, appellee never earned any ‘‘net sav- 
ings’? and, therefore, had no amount for distribution or 
apportionment under the D. C. Cooperative Association 
Act. 


Appellants also rely on Glennon v. Butler, 66 A. 2d 519 
(D. C. Mun. App. 1949). This was an action for posses- 
sion by the purchaser of an apartment in the Westmore- 
land Cooperative against the tenant in possession. The 
purchaser desired the apartment for his personal occu- 
pancy, and the question presented for decision by the 
court was the narrow and.special question of whether the 
purchaser was a ‘‘landlord’’ within the meaning of the 
Rent Control Act and, therefore entitled to maintain an 
action for possession. This narrow question was decided 
in favor of the purchaser on the controlling precedent of 
Hicks v. Bigelow, 55 A. 2d 924 (D. C. Mun. App. 1947). 


Stafford Owners v. United States, 39 F. 2d 743 (Ct. CL. 
1930), was a suit by a cooperative apartment corporation 
for the refund of capital stock tax paid under the Revenue 
Acts of 1921 and 1924. The tax was defined. by the stat- 
ute as a “‘special excise tax with respect to carrying on or 
doing business....’’ 39 F. 2d 745. The issue decided by 
the court was that the cooperative was not ‘‘doing busi- 
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ness’’ within the meaning of the Acts—another narrow 
and special question. 


None of these cases is a precedent for the action plain- 
tiffs here have attempted to bring. None of them sug- 
gests a theory upon which plaintiffs’ cause of action can 
be maintained. The observations of the judges regarding 
the nature of the cooperative members’ interests for cer- 
tain narrow purposes bevome virtually meaningless and 
have no value as guides to legal consequences when lifted 
out of context. For example, in Glennon v. Butler, supra, 
it was said that the members had the status of owners, or 
landlords. However, in 1915 16th St. Coop. Ass’n v 
Pinkett, 85 A. 2d 58 (D. C. Mun. App. 1951), an action for 
possession by the cooperative after the member’s default 
in payments, the court held that the status of the member 
was that of a lessee. ‘*‘As applied to the facts of this case, 
we can think of no practical difference between this and 
conventional lease agreements.’’ [Emphasis added.] 85 A. 
2d at 59. 


These cases do not provide any basis for concluding 
that the court below erred in deciding that appellants were 
not entitled to relief on the grounds of a breach of fidn- 


ciary duty. 
CONCLUSION 
For the foregoing reasons it is respectfully submitted 
that the judgment of the court below should be affirmed. 
Respectfully submitted, 


James R. Wors ey, JR. 
Pavot Danreu 
CartyLte C. Rivne, JR. 


November 2, 1956 
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APPENDIX 





Summary of Docket Entries* 
Docker No. 1522-’54 


JosePH S. GuiLo and wife, Vivian B. Guixo, Plaintiffs, 
v. 


VETERANS CooPERATIVE Hovusine ASSOCIATION (a | 
corporation), Defendant. 


Appearances: 


For Plaintiffs: Joseph S. Gullo, Esq., G. Thomas Mont- 
gomery, Esq. 


For Defendant: James R. Worsley, Jr., Esq., Panl 
Daniel, Esq., Michael A. Schuchat, Esq. | 


Docket Entries : 

1954 
April 12—Complaint filed. | 
April 12—Summons issued. | 
May 3—Amendment to complaint with certificate of serv- 
ice thereto filed by Plaintiffs. 
May 3—Motion of Defendants W. Henry Hill, Arthur K. 
Hacking, W. McInerny and William Odom to dismiss 
complaint for failure to state a claim and for failure 

to join an indispensable party Plaintiff filed with 
certificate of service thereto. 
May 3—Motion of Defendant Veterans Cooperative 
Housing Association to dismiss complaint for failure 

to join an indispensable party Plaintiff filed with 
certificate of service thereto. | 
June 28—Order granting the motion of the Defendants, 
Hill, Hacking, McInerny and Odom, to dismiss com- 
plaint as to them without prejudice and without costs 
entered. 
June 28—Order denying motion to dismiss for failure to 
join Vivian B. Gullo as an indispensable party and 








1 Printed here because omitted from joint appendix. 
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granting Plaintiffs leave to. amend said complaint by 
joining said party as Plaintiff entered. 

July 2—Amendment changing the caption of the amended 
complaint, filed with certificate of service thereto. 
July 3—The answer of the Defendant, Veterans Coopera- 
tive Housing Association, to the amended complaint 

filed with certificate of service thereto. 


1956 

March 23—Stipulation of facts together with Exhibits A 
through ©, D(1) through D(3), E and F filed by Plain- 
tiffs and Defendants. 

April 23—Pretrial proceedings held. Leave granted to De- 
fendant to file a motion for summary judgment within 
one week. 

April 30—Motion of Defendant for summary judgment 
with affidavits and exhibits filed with certificate of 
service thereto. 

May 18—Plaintiffs filed affidavit in opposition to motion 
for summary judgment together with Exhibits thereto. 

June 8—Hearing had before Judge Letts on Defendant’s 
motion for summary judgment. 

June 11—Plaintiffs filed Exhibits A through D to com- 
plaint. 

June 25—Order granting Defendant’s motion for sum- 
mary judgment against the Plaintiffs, entered with 
costs assessed to the Plaintiffs. 

July 23—Notice of appeal from order of summary judg- 
ment of June 25, 1956, filed by Plaintiffs. 

July 23—Cost bond on appeal in the sum of $250 with the 
United States Fidelity Guaranty Company filed by 
Plaintiffs. 

July 30—Designation of the complete record and the tran- 
script of record on appeal filed by Plaintiffs with 
certificate of service thereto. 

August 6—Order to transmit complete original papers, 
record and proceedings to the United States Court of 
Appeals entered. 
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Statutes 


The District of Columbia Cooperative Association Act, 
District of Columbia Code, Title 29, chapter 8, provides 
in pertinent part: 


Section 29-801. Definitions. 


6c“ | 
oe @ 1 


| 

“*(3) ‘Net savings’ means the total income of an 
association minus the costs of operation.”’ 
* 


* * * 


Section 29-826. Transfer of shares and membership— . 


Withdrawal. 


‘“‘Tf a member desires to withdraw from the asso- | 
ciation or dispose of any or all of his holdings therein, | 
the directors shall have the power to purchase such 
holdings by paying him the par value of any or all of 
the holdings offered. The directors shall then re- 


issue or cancel the same. A vote of the majority of 


the members voting at a regular or special meeting | 
may order the directors to exercise this power to | 


purchase. 


“If the association fails, within sixty days of the 
original offer, to purchase all or any part of the hold- 
ings offered, the member may dispose of the unpur- 


chased interest elsewhere, subject to the approval of | 


the transferee by a majority vote of the directors. 


Any would-be transferee not approved by the directors | 


may appeal to the members at their first regular or 
special meeting thereafter, and the action of the meet- 
ing shall be final. If such transferee is not approved, 
the directors shall exercise their power to purchase, 
if and when such purchase can be made without 
jeopardizing the solvency of the association.’’ 

* * 


Section 29-831. Allocation and distribution of net savings. 


‘¢At least once a year the members and/or the di- 
rectors, as the articles or by-laws may provide, shall 
apportion the net savings of the association in the 
following order: 
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“*(1) Not less than 10 per centum shall be placed in 
a reserve fund until such time as the fund shall equal 
at least 50 per centum of the paid-up capital; and such 
fund may be used in the general conduct of the busi- 
ness. The amounts apportioned to the reserve fund 
shall be allocated on the books of the association on a 
patronage basis, or in lieu thereof, the books and 
records of the association shall afford a means for 
doing so, in order that upon dissolution or earlier, if 
deemed advisable, such reserves may be returned to 
the patrons who have contributed the same, subject to 
the limitations of section 29-836 herein; 


‘*(2) A return upon capital, within the limitations 
of section 29-822, may be paid upon share capital, or, 
if the by-laws so provide, upon the membership capital 
certificates of a nonshare association; but such return 
upon capital may be paid only out of the surplus of 
the aggregate of the assets over the aggregate of the 
liabilities (including in the latter the amount of the 
capital stock) after deducting from such aggregate of 
the assets the amount by which such aggregate was 
increased by unrealized appreciation in value or re- 
valuation of fixed assets; 


‘¢(3) A portion of the remainder, as determined 
by the articles or by-laws, shall be allocated to an edu- 
cational fund to be used in teaching cooperation, and 
a portion may also be allocated to funds for the gen- 
eral welfare of the members of the association; 


‘¢(4) The remainder shall be allocated at the same 
uniform rate to all patrons of the association in pro- 
portion to their individual patronage: Provided, 

at— 


‘‘(a) in the case a member patron, his proportion- 
ate amount of savings returns shall be distributed to 
him unless he agrees that the association should credit 
the amount to his account toward the purchase of an 
additional share or shares, or additional membership 
capital ; 


‘*(b) in the case of a subscriber patron, his propor- 
tionate amount of savings returns may, as the articles 
or by-laws provide, be distributed to him, or credited 
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to his account until the amount of capital subscribed 
for has been fully paid; 





‘¢(c) in the case of a nonmember patron, his pro- 
portionate amount of savings returns shall be set 
aside in a general fund for such patrons and shall ie 
allocated to individual nonmember patrons only upon 
request and presentation of evidence of the amount 
of their patronage. Any savings return so aryreiin 
shall be credited to such patron toward payment of the 


minimum amount of share or membership capital 
necessary for membership. When a sum equal to 
this amount has accumulated at any time within\a 
period of time specified in the by-laws, such patron 
shall be deemed and become a member of the associa- 
tion if he so agrees or requests, and complies with any 
provisions in the by-laws for admission to rship to 





ship. The certificates of shares or membership 
which he is entitled shall then be issued to him. | 


‘¢(d) if within any periods of time specified in the 
articles or by-laws, (1) any subscriber has not accumt- 
lated and paid in the amount of capital subscribed 
for; or (2) any nonmember patron has not aceumu- 
lated in his individual account the sum necessary for 
membership; or (3) any nonmember patron has ac- 
cumulated the sum necessary for membership but 
neither requests nor agrees to become a member, or 
fails to comply with the provisions of the by-laws, if 
any, for admission to membership, then the amounts so 
accumulated or paid in and any part of the general 
fund for nonmember patrons which has not been allo- 
cated to individual nonmember patrons shall go to 
the educational fund and thereafter no member or 
other patron shall have any rights in said paid-in 
capital or accumulated savings returns as such: Pro- 
vided further, That nothing in this section shall pre 
vent an association under this chapter which is ent 
gaged in rendering services from disposing of the net 
savings from the rendering of such services in such 
manner as to lower the fees charged for services or 
otherwise to further the common benefit of the mem: 
bers: And provided further, That nothing in this 
section shall prevent an association from adopting a 
system whereby the payment of savings returns which 


0 
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would otherwise be distributed, shall be deferred for 
a fixed period of months or years; nor from adopting 
a system, whereby the savings returns distributed 
shall be partly in cash, partly in shares, such shares 
to be retired at a fixed future date, in the order of 
their seria] number or date of issue.”’ 


Rules 


Rule 23 of the Federal Rules of Civil Procedure pro- 
vides: 


Rule 23. Cuass Actions 


‘*(a) Representation. If persons constituting a 
class are so numerous as to make it impracticable to 
bring them all before the court, such of them, one or 
more, as will fairly insure the adequate representation 
of all may, on behalf of all, sue or be sued, when the 
character of the right sought to be enforced for or 
against the class is 


**(1) joint, or common, or secondary in the sense 


that the owner of a primary right refuses to enforce 
that right and a member of the class thereby becomes 
entitled to enforce it; 


‘*(2) several, and the object of the action is the ad- 
judication of claims which do or may affect specific 
property involved in the action; or 


‘*(3) several, and there is a common question of law 
or fact affecting the several rights and a common re- 
lief is sought.’’ 


‘*(b) Secondary Action by Shareholders. In an 
action brought to enforce a secondary right on the 
part of one or more shareholders in an association, 
incorporated or unincorporated, because the associa- 
tion refuses to enforce rights which may properly be 
asserted by it, the complaint shall be verified by oath 
and shall aver (1) that the plaintiff was a shareholder 
at the time of the transaction of which he complains or 
that his share thereafter devolved on him by operation 
of law and (2) that the action is not a collusive one to 
confer on a court of the United States jurisdiction of 
any action of which it would not otherwise have juris- 
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diction. The complaint shall also set forth with par- 
ticularity the efforts of the plaintiff to secure from the 
managing directors or trustees and, if necessary, from 
the shareholders such action as he desires, and the 
reasons for his failure to obtain such action or the 
° reasons for not making such effort. 


‘‘(¢) Dismissal or Compromise. A class action shall 
not be dismissed or compromised without the approval 
of the court. If the right sought to be enforced is ne 
defined in paragraph (1) of “subdivision (a) of t 
rule notice of the proposed dismissal or compromi ns 
shall be given to all members of the class in such man- 
ner as the court directs. If the right is one defined jin 
paragraphs (2) or (3) of subdivision (a) notice are 
rs be given only if the court requires it.’’ 





Rule 56 of the Federal Rules of Civil Procedure dis: 
vides : 


Rule 56. Summary JUDGMENT | 





“a ‘‘(a) For Claimant. A party seeking to recover 
upon a claim, counterclaim, or cross-claim or to obtain 
a declaratory judgment may, at any time after the 
» expiration of 20 days from the commencement of the 
action or after service of a motion for summary judg- 
ment by the adverse party, move with or without sup- 
porting affidavits for a summary judgment in his favor 
upon all or any part thereof. 


‘“*(b) For Defending Party. A party against one 
a claim, counterclaim, or cross-claim is asserted or |a 
declaratory judgment is sought may, at any time, 
move with or without supporting affidavits for a sum- 
mary judgment in his favor as to all or any part 
thereof. 


‘*(¢) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day 
of hearing may serve opposing affidavits. The lead 





ment sought shall be rendered forthwith if the plea 
ings, depositions, and admissions on file, together wit 
the affidavits, if any, show that there is no genuine 
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issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. A 
summary judgment, interlocutory in character, may 
be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages. 


“‘(d) Case Not fully Adjudicated on Motion. If on 
motion under this rule judgment is not rendered upon 
the whole case or for all the relief asked and a trial 
is necessary, the court at the hearing of the motion, 
by examining the pleadings and the evidence before 
it and by interrogating counsel, shall if practicable 
ascertain what material facts exist without substan- 
tial controversy and what material facts are actually 
and in good faith controverted. It shall thereupon 
make an order specifying the facts that appear with- 
out substantial controversy, including the extent to 
which the amount of damages or other relief is not in 
controversy, and directing such further proceedings 
in the action as are just. Upon the trial of the action 
the facts so specified shall be deemed established, and 
the trial shall be conducted accordingly. 


‘‘(e) Form of Affidavits; Further Testimony. Sup- 
porting and opposing affidavits shall be made on per- 
sonal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit shall be 
attached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by 
depositions or by further affidavits. 


‘‘(f) When Affidavits are Unavailable. Should it 
appear from the affidavits of a party opposing the mo- 
tion that he cannot for reasons stated present by affi- 
davit facts essential to justify his opposition, the 
court may refuse the application for judgment or may 
order a continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be had or 
may make such other order as is just. 


‘*(¢) Affidavits Made in Bad Faith. Should it ap- 
pear to the satisfaction of the court at any time that 
any of the affidavits presented pursuant to this rule 
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are presented in bad faith or solely for the purpose of 
delay, the court shall forthwith order the party em- 
ploying them to pay to the other party the amount of 
the reasonable expenses which the filing of the affi- 
davits caused him to incur, including reasonable 
torney’s fees, and any offending party or atto1 
may be adjudged guilty of contempt.’’ 


rney 


at- 
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UNITED STATES COURT OF APPEALS 
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No. 13, 516 


JOSEPH S. GULLO, 
and 
VIVIAN B. GULLO, 
Appellants 
v. 


VETERANS COOPERATIVE HOUSING ASSOCIATION, 
(a corporation) 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Pursuant to the provisions of Rule 26, the appellants respect - 
fully petition the Court to grant a rehearing in the above-entitled 
cause, and upon a rehearing and further consideration hereof that 
the judgment entered herein on July 1, 1957, be reversed and entered 
in favor of petitioners, and for grounds of this petition states as 
follows: 
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ERRORS COMMITTED BY APPELLATE COURT 
IN THE DECISION OF THE CASE ON APPEAL: 


I. Page 2 of the Court's Opinion in Part States: 

"Gullo defaulted in the April 1, 1954 payment." 

Gullo denies and has denied such default (J. A. 74). 

The facts in the records clearly show that Gullo was pre- 
vented from making such April 1, 1954 payment because of the failure 
and refusal of the Association to make its monthly assessments in 
accordance with the terms of the Mutual Ownership Contract. 

The record fails to show any fact wherein Gullo at any 
time refused, or failed to offer to make, the April 1, 1954 payment 
in accordance with the terms of the Mutual Ownership Contract. 

That Gullo did offer to make such April 1, payment is 
shown in Gullo's affidavit in opposition to the Association's motion 
for summary judgment (J. A. 75): 


"... that affiant (Gullo) would tender payment 

when a determination was made as to the amount 

affiant (Gullo) owed for the month of April under 

their Mutual Ownership Contract..." 

That Gullo has demanded of the Association to have such 
monthly assessments made in accordance with the terms of the Mutual 
Ownership Contract, and that the Association has refused such demands 


can be seen from the record (J. A. 77) and from the case previously 


commenced by Gullo and another, Gullo et al. v. Veterans Cooperative 
Housing Association et al., Civil Action No. 2639-52, 13 Fed. Rules 
Dec. 11, (J. A. 73). 


Reference is made to that part of the quotation cited by the 
Honorable Judge Danaher from the summary of the Association's 
argument (Opinion p. 5) which in part reads: 
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"Appellants also agreed to make monthly 
payments to cover the estimated cost of 
operating services, utilities and reserves. 
The facts are undisputed that appellee per- 


formed its contractual obligations described 
above." | Underlining supplied] 


That such statement is false can be confirmed from the plead- 
ings and affidavits and exhibits, (J.A. 4-5, pars. 10(f)(g)(h), 29 par. 


D. 71, 72, 74, 78, 79, 80, 81), such facts, win respect to the 
iPr ho-~ 


Ob 
Association performing its contractual to make its mon- 


thly assessments for such monthly payments, in accordance with the 
terms of the contract have been very much in dispute in the demands 
made by Gullo, supra, and in the action brought previously by Gullo 
and another, supra. 


Moreover, the Association's own records, Auditing Committee 
report (J. A. 78-81), recognizes such a dispute and supports Gullo's 
claim that such monthly assessments have been made in violation of 
the Contract, in that such assessments have been excessive for the 
purpose of using the excess payments therefrom towards the retire- 
ment of the mortgage on the 47% of the Project held for rental and 
profit (J. A. 39,79), towards the repurchasing of apartments to be 
held for rental and profit (J.A. 33, par. 11,38), and the refusal of 
the Association to give an accounting (J. A. 72). 


That with such demand made in such action, and at various 
meetings of the membership and Board of Directors, April 27, 1951, 
January, 1952, April 25, 1952, August 1, 1952, and March7, 1953, 
(J.A. 77); Gullo did offer to make his monthly payments in accordance 
with the terms of his contract; that with the membership voting on 
March 26, 1954 to adopt a plan of reorganization to accomplish a 
questionable purpose, it became apparent to Gullo that the Association 
had intended to totally repudiate the Contract and was to continue to 
refuse (together with other demands of Gullo) to make its monthly 
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assessments in accordance with the terms of the contract. 


Thereupon, following a letter dated March 29, 1954, written 
by Gullo to the Association (infra), and receiving no reply to such 
letter, Gullo filed this action on April 12, 1954, treating such con- 
tract as broken and totally breached by the Association; 12 Am. Jur. 
966, that in said action, Gullo claimed as one of the breaches by the 
Association, that it made its monthly assessments in violation to the 
terms of his contract. That the Association did persist to make its 
monthly assessments in violation of such contract may be seen from 
the April monthly assessment, dated April 14, 1954. It will be seen 
that the amount of such monthly assessment had remained fixed and 
unchanged to July 1, 1951, (J.A. 51, 62-63). In no manner do the 
facts in the record show that Gullo defaulted or violated any terms 
of the Contract since the Association persisted to refuse to comply 
with its terms thereby preventing Gullo to make the required payments. 
12 Am. Jur. 885, 889, 891. 


That Gullo's letter dated March 29, 1954 to the Association in 
part states: (J.A. 42) 


"I have expressed, inter-alia my disapproval -- at 
various times..." [underlining supplied] 


The "inter-alia" refers to the demands previously made, supra, 
which included that the Association make its monthly assessments in 
accordance with the terms of Gullo's Contract. 


Receiving no reply from such letter, Gullo treated the contract 
as being repudiated by the Association and commenced this action on 
April 12, 1954, wherein he stated, among other breaches by the 
Association, that it was making its monthly assessments in violation 
of the terms of the Mutual Ownership Contract (J.A. 4(f), 5(g)). 
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On April 14, 1954, Gullo received for the first time a statement 
of his April monthly assessment, (J.A. 84). It has been pointed out 
that such monthly assessments had remained fixed and unchanged to 
July 1, 1951. 


- On April 16, 1954, Gullo by phone acknowledged receiving such 
| monthly assessment for the month of April, 1954 and did offer (such 
offer not required, BU-VI-Bar Petroleum Corp. v. Krow, infra), to 
make the monthly payment for the month of April, 1954 owed under 
his Mutual Ownership Contract, when such a determination had been 


made in accordance with the terms of such contract (J. A. 75). 


That the failure and refusal by the Association to perform the 


contract on its part constituted a repudiation of such contract by the 





ss Association, which gave Gullo the right to treat such repudiation as 
a breach of such contract by the Association on April 12, 1954 for 
which breach the Association became liable to Gullo for damages he 
sustained from such breached. Bu-Vi-Bar Petroleum Corp. v. Krow, 
69 ALR 12,95, 40 F. 2d 488; Ramsey v. Brooke, County Bldg. & Loan 
Ass's., 49 ALR 668, 102 W.Va.119, 135S.E. 249. 


Gullo was obligated to make his April 1, 1954 monthly pay- 
ment only in accordance with the terms and purposes provided in his 
Mutual Ownership Contract and the Association was obligated to make 
the April 1, 1954 monthly assessment, and all prior monthly assess- 
ments, only in accordance with the terms and for the purposes provided 
in the Mutual Ownership Contract. The Deed of Trust definitely provides 
that the Association will not levy assessments upon its members 
(J.A. 21). 


That the facts in the records show that the monthly assessment 
for the month of April, 1954, and other such monthly assessments, 
made by the Association were excessive and that excess payments 


therefrom were being used for unauthorized purposes, all in violation 
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of the terms of the Mutual Ownership Contract; 


That Gullo claims such excessive monthly assessments, including 
the assessment of April 1954, constituted a Default and a breach by the 
Association of the Mutual Ownership Contract [J.A. 4(f), 5(g), 29(d)]; 


That Gullo was prevented from making his April 1, 1954 monthly 
payment in accordance with the terms of the Mutual Ownership Contract 
can best be seen by knowing the method used by the Association in making 
its monthly assessments. An illustration of such method can be seen 
from a statement of assessment for the month of Apri], 1954 (J. A. 84), 
which shows such assessment for a single monthly payment in the 
amount of $66.75. 


The Association's affidavit (J.A. 51) states that $42.20 of such 
monthly payment was designated in its records for "operating payment"; 
that the Association's affidavits (J. A. 51, 62-63) in substance states 
that the Association had always followed the practice of making such 


monthly assessments in a single monthly payment; that from such pay- 


ment there first was deducted an amount representing payment for 
principal and interest, and the balance representing "operating 
payments", such "operating payments, " being an amount "not greater 


than the estimated cost of operating services, utilities and reserves." 


It is plain from the above method of making single monthly 
assessments, including the month of April, 1954, that Gullo's ability 
to make his monthly payment pursuant to the terms of his Mutual Owner- 
ship Contract, first depended on the Association to make its monthly 
assessments, including the month of April, 1954, in accordance with 
the terms of the Mutual Ownership Contract. 


Gullo's claim, that the Association defaulted and breached the 
terms of the Mutual Ownership Contract in that such monthly assess- 
ments, including that of the month of April, 1954, levied by the 
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Association were excessive, that excess payments therefrom were 
used for unauthorized purposes, is supported by the auditing committee 
of the Association in its report, (J. A. 78-81) wherein it states: 


"That such monthly assessments levied by the 

Association were excessive, that excess pay- 

ments therefrom in part were paid to R. F.C. 

towards the retirement of the mortgage on the 

apartments held for rental (J.A. 39, 79);" 

That part of such excess payments were used to repurchase 32 

membership interest from withdrawing members (J.A. 33, par. 11), 
which 32 apartments were repurchased and converted by the Association 


for rental and profit. 


It is the duty of the Association to maintain an accounting of such 
monthly payments; Gullo had demanded such an accounting, which de- 
mand has been refused; the refusal or failure by the Association to 
account furnishes a good reason for adopting against the Association 
the most rigid rules of calculation, and since the Association admits 
that it has failed to keep such accounts, (J. A. 52, 63) all intendments 
and presumptions should be against the Association. 54 Am. Jur. 398. 


QUERY: Assuming the same set of facts, except that the 





monthly assessment for the month of April, 1954, and for prior 
months, would have been $500.00 instead of $66.75, would Gullo have 
been obligated under his Mutual Ownership Contract to make such 
$500.00 payment for the month of April 1954, and for prior months? 
If the answer is yes, then why not a $1,000.00? 


II. Page 3 of the Court's Opinion in part states: 
"The Mutual Ownership Contract provided that in the 


event of default by the member --- the Association 
might terminate the contract upon ten day's written 
notice, " 


"...has convinced us that the Association was 
authorized to take each of the steps thus far 
noted. " 
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Steps taken by the Association to gain possession of the perpetual 


use were not authorized by the Contract and not strictly in accordance 
with its terms, or D.C. Code Title 29-830. 


That such letter dated April 26, 1954 allegedly constituting the 
required ten day's written notice, in fact states: (J.A. 47) 
(1) That such letter shall constitute the required 10 
day's written notice of termination, 


(2) That the Association had taken the election to 
purchase all of Gullo's rights under the Contract, 


(3) That with such letter of April 26, 1954 
constituting the required 10 day's written notice 
of termination, there was enclosed a check in the 
amount of $3718.60 for the ex-parte purchase of 
Gullo's rights which the Board of Directors in 
fact had already confiscated before such letter 

of April 26, 1954, supposedly constituting the 
required ten day's written notice of termination. 


The net effect of the aforesaid letter is that it was not intended 
to have constituted the required 10 day written notice of termination 
but rather a notice to Gullo that the Board of Directors, summarily 
and capriciously, had terminated and confiscated Gullo's rights, as 
evidenced by the check enclosed with such letter of April 26, 1954 to 
Gullo. 


Paragraph 15 of the Mutual Ownership Contract (J.A. 14) pro- 
vides that the Association and not the Board of Directors can termi- 
nate such Mutual Ownership Contract upon 10 day written notice to 
the Member. 


D. C. Code, Title 29-830 provides the precedure for the ex- 
pulsion of members and in part provides: 





9 


‘A member may be expelled by the vote of a 
majority of the members voting at a regular 
or special meeting. The member against 
whom the charges are to be preferred shall 

be informed ten days in advance of the meet- 
ing and shall have an opportunity to be heard 
in person or by counsel at said meeting. On 
decision of the Association to expel a member, 
the board of directors shall purchase the 
member's holdings...." 

To apply the terms of Paragraph 15 of the Mutual Ownership 
Contract, the Association first would have to show and prove that 
Gullo had committed a default on his Mutual Ownership Contract. 
The facts in the record clearly show that Gullo was prevented from 
making the April 1954 payment because of the failure and refusal 
of the Association to make its monthly assessment in accordance 
with the terms of the Mutual Ownership Contract (supra IA) which 
Gullo claimed as one of the breaches by the Association in his com- 
plaint filed April 12, 1954. Gullo did make every attempt to have such 
claim, and others, determined by judicial decision when he and another 
commenced a class action for declaratory judgment (supra), but the 
Board of Directors and the Association resisted every effort to have 


such a determination made. 


Further, it is clear from the letter of April 26, 1954, supra, 
that the action taken by the Board of Directors subsequent to April 
12, 1954, was self-serving, not made in good faith and not pursuant 


to any authority vested in the Board of Directors as is clearly shown 
by Paragraph 15 of the Mutual Ownership Contract and D. C. Code 
Title 29-830. 


Il. Page 3 of the Court's Opinion in part States: 


"The reasonable market value of the perpetual 
use [underline supplied] calculated as the 
contract provided was $9000. 
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Whereas, the record shows (J.A. 44) "In 
determining a reasonable market value 
we have analyzed the sales of 2 bedroom 


apartments..." (underlining supplied] 


Thus the record shows that the calculation was based on the 
sales price of a 2 bedroom apartment unit only, and not on a Perpetual 
use, as Stated in the opinion of the Court. The Court is placing the 
same meaning and value on a Perpetual Use as the Board of Directors 
have placed on a 2 bedroom apartment. 


The Mutual Ownership Contract (J. A. 11, 16, par. 20) in 
substance provides that Gullo shall occupy his 2 bedroom apartment 
as his private dwelling and in addition thereto enjoy the use in common 
with all other Members of all community property and facilities of the 
Project, Naylor Gardens. 


The market value of the 2 bedroom apartment occupied by Gullo 
based on the sales price of 2 bedrooms apartments has been shown to 
be $9,000.00 by the Board of Directors. 


The value of $9,000.00 was an estimate of the Board of Directors, 
that the record shows that Gullo never has stipulated to such value or 
in the manner it had been determined, (J. A. 76), that Gullo stipulated 
only as to the receipt of a letter, (J. A. 34, No. 17) which states: 


"On April 26, 1954 defendant mailed to 
plaintiff, Joseph S. Gullo, a letter, a 
copy of which is attached hereto and 
marked Exhibit F and made a part 
hereof. "' 


And to only a resolution that was adopted by the Board of Directors, 
(J.A. 34, No. 15) which states: 

"On April 23, 1954 the Board of Directors of 

defendant adopted a resolution. A copy of this 


resolution is attached and made a part hereof 
and designated Exhibit E." 
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That such Stipulation of Facts (JA. 31) shows that they are 
subject to objections; that Gullo was never given the opportunity to 
determine the validity of such estimate ($9,000.00) and the contents 
of such resolution is evident from the letter of the Board of Directors, 
wherein for the first time Gullo was informed of such estimate, and 
thereupon with such letter informed Gullo, that he, Gullo, had been 
Summarily expelled from the Association, supra, that such estimate 
was self-serving, and that the motives of the Board of Directors have 
been questionable, can be gleaned by its unconscionable actions in the 


manner of expelling Gullo, supra. 


Without his right to a jury trial and an opportunity for Gullo 
to cross-examine witnesses and fully present his case on such a 
complicated situation, should Gullo be deprived of his individual 
membership interest on the 351 apartments units, or 47% of the 
Project held by the Association for rental and profit? 


When the record shows that such 47% of the Project converted. 
for rental and profit by the Association, was purchased with Gullo's 
and other members' funds; 


That monthly payments for principal and interest on the Deed 


of Trust Note owed on such 47% of the Project were being paid by 


Gullo and other Members from their monthly payments pursuant to 
monthly assessments made by the Board of Directors, (J. A. 39,79); 


That 32 Membership interest from withdrawing members, the. 
32 apartment units therefrom being converted for rental and profit, 
were repurchased by Gullo and other Members from their monthly 
payments pursuant to monthly assessments made by the Board of 


Directors. 


The record shows that Gullo's membership interest was . 
.002575675, that has been stipulated, and 
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The Association's Auditing Committee, elected by the member- 
ship and responsible to the Membership did recommend that individual 
membership equities be computed and based upon net equity of the 
Association (J. A. 80). 


CONCLUSION 


To the excellent argument presented by the Honorable Judge 
Danaher as to why the case should be reversed; there should be taken 
into consideration the errors committed by this Court in the decision 
of the case on appeal cited in the foregoing statement; from which 
it can be seen that an examination of the stipulation of facts, the 
pleadings, the affidavits and exhibits does show that there is a genuine 
issue as to material facts and that granting judgment to the Association 
was contrary to the facts and the law in the case. 


Gullo should be given the benefit of all favorable inferences which 
reasonably may be drawn from the record, including inferences that 
may be drawn from the right to cross-examine as to matters peculiarly 
within the Association's knowledge, including its Directors and 
employees, as the Motion for Summary Judgment was not designed to 
deny the privilege of cross-examination. Kansas City Power & Light 
Company v. Chapman, D.C. 12, FDR 408. To do otherwise would 
deprive Gullo of his Constitutional right of trial. 


Respectfully submitted, 


JOSEPH S. GULLO, pro se 
404 Arlington Trust Bldg. 
Arlington, Virginia JA-7-0164 


GEORGE THOMAS MONTGOMERY 
446 New York Ave., N. W. 
Washington, D. C. 


Attorneys for Petitioners 
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CERTIFICATE OF GOOD FAITH 


The appellant certifies that this petition is brought in good 


faith and not filed for the purpose of delay and prays that this 


Court may grant his within petition and respectfully requests that 
he may be permitted to argue the points therein presented at an 
ordered rehearing of the cause. 


JOSEPH S. GULLO, pro se 


GEORGE THOMAS MONTGOMERY 


Attorneys for Petitioners 
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JoserH S. GuLLo anp Wire, Vivian B. Gui, Appellants, 
v. 


Veterans Cooperative Housine ASSOCIATION, 
(a corporation), Appellee. 


On Appeal from a Summary Judgment of the United States 
District Court for the District of Columbia 
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United States Court of Appeals 


For rae Disraicr or Cotumpra Crrcurr 


No. 13,516 


JoserH S. GuLLo anp Wires, Vivian B. Guo, Appellants, 
Vv. 


Verrrans CoopEeRATIveE Houstne ASSOcIATION, 
(a corporation), Appellee. 


—_———— 


On Appeal from a Summary Judgment of the United States 
District Court for the District of Columbia 


ANSWER TO PETITION FOR REHEARING 


Appellants’ Petition for Rehearing re-covers old ground. 
It makes three contentions labeling as error three unani- 
mous conclusions of this Court with respect to matters 
which were fully argued by the parties in their briefs and 
oral arguments both in this Court and the court below, 
which have now been given thorough consideration by 
four judges and which have been twice decided without 
a dissenting voice against the contentions of appellants. 
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Appellants first contend that the Court erred in conclu- 
ing that appellants’ non-payment on April 1, 1954, was a 
default under their Mutual Ownership Contract. No new 
argument is presented as to why such omission did not 
constitute a default. 


In appellants’ second assignment of error, which con- 
cerns the method of termination, they cite the permissive 
provisions of D. C. Code, Section 29-830 (1951), under 
which a member may be expelled even if he has not de- 
faulted in his obligations to the Association. No reason 
is presented to show how such provision permitting ex- 
pulsion in other circumstances relieves appellants from 
the consequences of their own default in their obligations 
under the very contract upon which their membership 
depends. Furthermore, appellants had announced even 
prior to the termination that they no longer considered 
themselves members (J.A. 75). 


Appellants also dispute the Court’s finding that $9,000 


was the reasonable market value of their rights under the 
Mutual Ownership Contract. Here, again, no new argu- 
ments are presented. 


In conclusion, appellants cite, without elaboration, the 
separate views of Judge Danaher, who reasoned that ap- 
pellants should be entitled to some additional compensa- 
tion. Judge Danaher’s statement, bottomed on the theory 
that the other members of the Association are being un- 
justly enriched, argues that appellants should be given 
equitable relief from an allegedly ‘‘unconscionable and un- 
just’’ situation over and above the compensation owing 
under their contract and in disregard of the normal rights 
and obligations attaching to membership in an incorpor- 
ated association. 


The argument differs materially from any position taken 
by appellants. Judge Danaher rejects their contentions 
that the Association failed in the performance of its obli- 
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gations under the contract or wrongfully evicted them or 
terminated their membership and recognizes appellants’ 
role as the active party who brought the termination of 
membership and its consequences upon themselves. Never- 
theless, the Court is urged to go further and grant da 
tional relief to appellants apparently because either (1) the 
termination provided for in Paragraph 15 of the contract 
was not intended to be a termination of all of appellants 
rights under the contract and as members of the Associa- 
tion, or (2) the terms of the contract as agreed to between 
appellants and appellee were so onerous as to be uncon- 
scionable and unjust with the result that equity should 
grant appellants relief from compliance with them. | 


As to the first alternative, the termination under Para- 
graph 15 of the Mutual Ownership Contract completely 
extinguished all of appellants’ rights and interests under 
the contract and as members of the Association. Member- 
ship rights in the Association were granted by Paragraph 
1 of the Mutual Ownership Contract, subject to Article 5, 
Section 9, of the Association By-Laws (included in the 
record on appeal), which provides that membership in the 
Association ceases upon termination of the Mutual Owner- 
ship Contract. Therefore, appellants had no interests 
surviving after the termination of their contract for 
default. | 


As to the second alternative, there are no facts in the 
record to justify reversal of the court below on grounds 
that the contract was unconscionable and unjust. The 
amount paid appellants under the terms of Paragraph 15 











1‘¢. , . To the extent that Gullo predicates this aspect of his claim ae 
his eviction, there can be no question that Gullo’s April 1, 1954, defaul 
in the payments then due was the result of his own decision. His continu 
default was a matter of reasoned, if ill-advised, personal choice. The stepd 
thereafter taken by the Association to gain possession of the perpetual use 
were authorized by the contract and strictly in accordance with its terms) 
We are all in accord that on the aspect of the case so far considered, no 
error was shown.’’ Opinion, p. 4. 
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of the contract was the fair market value of their entire 
interests under the contract and as members of the Associa- 
tion. It reflected an increase of nearly one-fourth over 
their original investment of $7,350. There was no penalty, 
forfeiture or diminishment of the full value of appellants’ 
interest despite the fact that appellants deliberately de- 
faulted in the performance of their obligations. 


Appellants’ status and rights as members of the Associa- 
tion were derived from the Mutual Ownership Contract 
and governed by the terms of the contract and the 
applicable law. They were entitled to and received full 
recognition of and compensation for their rights and in- 
terests in accordance with the contract and the law. Ap- 
pellants cannot relieve themselves of the continuing risks 
and obligations of membership and at the same time expect 
to receive the benefits of continuing membership. 


CONCLUSION 


For the reasons stated above, appellants’ Petition for 
Rehearing should be denied. 


Respectfully submitted, 


James R. WokSLEY, Jz. 
Pavui Dantreu 
July 22, 1957 
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